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INTRODUCTION 


Decisions  by  the  Supreme  Court  of  the  United  States 
declaring  certain  attempts  at  social  legislation  by  Con¬ 
gress  to  be  unconstitutional  have  been  the  cause  of  re¬ 
newed  attacks  upon  the  judicial  power.  To  meet  the 
situation  it  has  been  suggested  that  Congress  be  given 
the  authority  to  re-enact  laws  which  have  been  declared 
unconstitutional  without  being  forced  to  use  the  cumber¬ 
some  process  of  constitutional  amendment. 

In  considering  the  criticisms  of  the  Supreme  Court 
two  factors  must  be  recognized:  the  general  movement 
to  make  our  state  and  Federal  governments  more  quickly 
responsible  to  the  electorate ;  and  the  tendency  to  demand 
Federal  action  upon  economic  and  social  questions,  many 
of  which  had  formerly  been  considered  problems  pecu¬ 
liar  to  the  individual  states.  Federal  aid  to  education, 
and  the  setting  up  of  standards  as  a  basis  for  such 
grants,  is  an  indication  of  the  trend  of  thought  which 
also  promoted  a  Federal  child  labor  law,  one  of  the  acts 
which  was  declared  void  by  the  Supreme  Court. 

The  question  raised  is,  however,  far  broader  than 
the  reaction  to  any  single  act  of  Congress.  It  affects 
vitally  the  powers  of  one  of  our  three  coordinate  de¬ 
partments  of  government.  Summarized  the  issues  are: 
has  the  Supreme  Court  undesirable  authority?  and,  if 
so,  is  a  further  check  by  the  legislative  body  a  desirable 
solution  ? 

While  the  present  compilation  was  made  primarily  for 
the  use  of  debaters,  it  is  hoped  that  it  will  be  of  service 
to  students  who  wish  a  bird’s-eye  view  of  the  entire 
question. 


March  4,  1924. 


D.  J.  E. 


BRIEF 


Resolved:  That  Congress  shall  have  power  to  nullify 
decisions  of  the  United  States  Supreme  Court  de¬ 
claring  Federal  laws  unconstitutional. 

Affirmative 

I.  The  present  unchecked  authority  of  our  Supreme 
Court  is  not  consistent  with  a  theory  of  checks  and 
balances. 

A.  It  is  beyond  departmental  checks. 

1.  The  President  is  checked  by  the  Legisla¬ 
ture  and  the  court. 

2.  The  Legislature  is  checked  by  the  court 
and  the  President. 

3.  The  court  is  responsible  to  no  one. 

B.  It  is  beyond  electoral  checks. 

1.  The  President  is  elected  every  four  years. 

2.  Senators  and  congressmen  are  reelected 
every  two  or  six  years. 

3.  Judges  hold  office  during  good  behavior, 
or  indefinitely,  and  are  appointed — not 
elected. 

II.  The  framers  of  the  Constitution  apparently  did  not 
intend  to  grant  the  Supreme  Court  power  to  de¬ 
clare  laws  unconstitutional. 

A.  A  definite  project  to  grant  the  judiciary  re¬ 
viewing  power  was  rejected  four  times. 

B.  No  mention  was  made  of  that  power,  although 
all  other  checks  were  noted. 

C.  The  Supreme  Court  did  not  assert  that  author¬ 
ity  until  years  after  the  formation  of  the  gov¬ 
ernment. 

D.  Such  power  is  unique  in  the  United  States. 
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III.  The  use  of  such  power  by  the  Supreme  Court  has 

not  worked  well  in  practice. 

A.  The  court  has  been  too  conservative  in  nature. 

1.  The  justices  have  mainly  been  men  of 
a  conservative  type  of  mind  who  have 
been  in  corporation  service. 

2.  The  court  has  not  kept  pace  with  changes 
in  social  thought  in  the  country. 

3.  Its  decisions  have  been  based  upon  con¬ 
servative  thought. 

4.  It  has  been  the  last  resort  of  the  conser¬ 
vative  element. 

B.  Progressive  reform  measures  have  been  held 
up. 

1.  Income  tax  law. 

2.  Child  labor  law. 

3.  Minimum  wage  laws. 

C.  No  method  has  been  found  by  the  Legislature 
of  expressing  the  wishes  of  the  people  in  op¬ 
position  to  the  court,  except  the  laborious  pro¬ 
cess  of  amendment. 

D.  The  standards  of  Congress  have  been  lowered. 

1.  The  existence  of  a  check  over  which  it 
has  no  control  lessens  its  sense  of  respon¬ 
sibility. 

2.  It  can  escape  responsibility  under  the 
guise  of  submission  to  the  court. 

IV.  The  proposed  plan  would  provide  a  remedy,  with¬ 
out  developing  new  problems. 

A.  It  is  democratic. 

1.  Laws  can  be  passed  in  response  to  a  de¬ 
mand  of  the  electorate. 

2.  It  gives  final  authority  in  the  passage  of 
laws  to  an  elected  body. 

B.  It  is  in  line  with  current  thought. 

1.  The  country  need  no  longer  fear  usurpa¬ 
tion  of  power  by  a  minority. 


DECISIONS  OF  THE  SUPREME  COURT 


7 


2.  The  spread  of  education  has  made  the 
electorate  a  more  able  judge  of  the  desir¬ 
ability  of  measures. 

3.  It  gives  the  Federal  government  an  op¬ 
portunity  to  pass  much  needed  social  leg¬ 
islation  for  the  whole  country. 

C.  It  leaves  the  judges  as  the  final  judicial  author¬ 
ity. 

1.  Their  method  of  appointment  and  tenure 
of  office  is  not  affected. 

2.  Their  jurisdiction  only  is  restricted. 

D.  It  is  the  best  remedy. 

1.  The  recall  of  judges  does  not  destroy  the 
decision. 

2.  The  recall  of  the  decisions  is  negative  in 
its  result,  and  too  inclusive  in  its  action. 

Negative 

I.  The  American  system  of  government  is  based  upon 
a  written  Constitution. 

A.  The  powers  of  the  Federal  government  are 
derived  from  grants  of  sovereignty  made  by 
the  separate  states  by  their  acceptance  of  the 
Constitution. 

B.  The  powers  and  rights  of  the  Federal  govern¬ 
ment  and  of  the  separate  states  are  defined  by 
the  Constitution. 

C.  The  powers  of  the  different  departments  are 
expressly  stated  in  the  Constitution. 

D.  Our  personal  right  are  guaranteed  by  written 
amendments  to  the  Constitution. 

II.  The  preservation  of  the  Constitution  demands  that 
it  be  held  superior  to  laws  passed  by  Congress. 

A.  Personal  rights  guaranteed  by  amendments  are 
worthless  if  Congress  can  violate  them  at  will. 
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B.  The  difficult  line  between  the  Federal  and  state 
powers  must  be  drawn  according  to  the  Con¬ 
stitution  in  order  to  prevent  encroachment  by 
either  Congress  or  the  states. 

C.  A  difficult  process  of  amendment  was  adopted 
purposely  to  preserve  the  Constitution. 

1.  If  Congress  can  amend  by  simple  passage 
of  a  law,  the  whole  process  is  worthless. 

III.  It  is  the  duty  of  the  Supreme  Court  to  decide  when 

laws  are  in  conflict  with  the  Constitution. 

A.  Congress  should  not  be  the  final  judge  of  its 

own  power  under  the  Constitution. 

1.  A  desire  for  power  would  lead  it  to  en¬ 
croach  upon  the  powers  reserved  to  the 
states. 

2.  Justice  demands  an  independent  body  to 
determine  the  exact  limits  of  Federal  and 
state  powers. 

B.  It  is  a  judicial  power  to  decide  what  the  law 
actually  is. 

C.  In  order  to  secure  uniformity  of  decisions  the 
Federal  Supreme  Court  must  be  the  final 
authority. 

D.  The  framers  of  the  Constitution  expected  that 
courts  would  declare  laws  in  conflict  with  the 
Constitution  unconstitutional. 

1.  Individual  members  have  so  stated. 

2.  It  was  not  denied  in  the  Constitutional 
Convention. 

3.  Numerous  precedents  may  be  quoted 
from  earlier  state  and  colonial  courts. 

IV.  Criticisms  of  the  decisions  of  the  actions  of  the 

Supreme  Court  have  been  made  upon  the  wrong 

basis. 

A.  Many  of  the  decisions  held,  not  that  the  laws 
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were  undesirable,  but  that  the  states  had  re¬ 
served  the  power  to  enact  them. 

1.  The  Income  tax  law. 

2.  The  Child  labor  law. 

B.  Other  decisions  have  preserved  our  individual 
rights. 

1.  They  have  prevented  a  majority  tyranny 
over  the  minority. 

2.  They  have  preserved  the  life  and  property 
of  individuals. 

C.  The  basis  of  criticism  has  changed  with  the 
years. 

1.  The  criticism  was,  first,  that  the  court 
would  not  declare  the  law  unconstitu¬ 
tional. 

2.  The  present  criticism  is  that  the  court  is 
declaring  laws  unconstitutional. 

D.  The  judiciary  in  their  decisions  try  to  inter¬ 
pret  laws  in  the  light  of  the  known  desires  of 
the  people. 

1.  Judges  take  note  of  the  newer  develop¬ 
ments  in  social  and  political  thought. 

2.  A  law  is  not  declared  unconstitutional  un¬ 
less  the  judges  believe  that  there  is  a  clear 
violation. 
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REPRINTS 


MONTESQUIEU  ON  POLITICAL  POWERS1 

In  every  government  there  are  three  sorts  of  power: 
the  legislative;  the  executive  in  respect  to  things  de¬ 
pendent  on  the  law  of  nations;  and  the  executive  in 
regard  to  matters  that  depend  on  the  civil  law. 

By  virtue  of  the  first,  the  prince  or  magistrate  enacts 
temporary  or  perpetual  laws,  and  amends  or  abrogates 
those  that  have  been  already  enacted.  By  the  second, 
he  makes  peace  or  war,  sends  or  receives  embassies,  es¬ 
tablishes  the  public  security,  and  provides  against  in¬ 
vasions.  By  the  third  he  punishes  criminals,  or  deter¬ 
mines  the  disputes  that  arise  between  individuals.  The 
latter  we  shall  call  the  judiciary  power,  and  the  other 
simply  the  executive  power  of  the  state. 

The  political  liberty  of  the  subject  is  a  tranquillity 
of  mind  arising  from  the  opinion  each  person  has  of  his 
safety.  In  order  to  have  this  liberty,  it  is  requisite  the 
government  be  so  constituted  as  one  man  need  not  be 
afraid  of  another. 

When  the  legislative  and  executive  powers  are  united 
in  the  same  person,  or  in  the  same  body  of  magistrates, 
there  can  be  no  liberty ;  because  apprehensions  may  arise, 
lest  the  same  monarch  or  senate  should  enact  tyrannical 
laws,  to  execute  them  in  a  tyrannical  manner. 

Again,  there  is  no  liberty,  if  the  judiciary  power  be 
not  separated  from  the  legislative  and  executive.  Were 
it  joined  with  the  legislative,  the  life  and  liberty  of  the 
subject  would  be  exposed  to  arbitrary  control;  for  the 
judge  would  be  then  the  legislator.  Were  it  joined 
to  the  executive  power,  the  judge  might  behave  with 
violence  and  oppression. 

1  By  Montesquieu.  Spirit  of  laws.  Book  XI,  Sec.  6. 
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There  would  be  an  end  of  everything,  were  the  same 
man  or  the  same  body,  whether  of  the  nobles  or  of  the 
people,  to  exercise  those  three  powers,  that  of  enacting 
laws,  that  of  executing  the  public  resolutions,  and  of 
trying  the  causes  of  individuals. 


REFORMING  THE  SUPREME  COURT  1 

Nearly  a  hundred  years  ago  Alexis  de  Tocqueville 
said  that  the  power  of  the  American  Supreme  Court 
was  “the  power  of  public  opinion;’’  but  that  it  would 
last  only  “as  long  as  the  people  respect  the  law,”  and 
that  it  “would  be  impotent  against  popular  neglect  or 
contempt  of  the  law.”  This  is  a  double-edged  warning — 
applying  equally  to  judges  and  to  people — which  has  lost 
none  of  its  timeliness  with  the  passing  of  years.  And 
it  should  not  be  presumptuous  to  reiterate  it  in  the  face 
of  recent  decisions  of  the  Supreme  Court  which  strike 
directly  at  social  legislation  the  necessity  for  which  is 
almost  universally  recognized. 

During  the  present  term  the  court  has  overruled  an 
Arizona  law  forbidding  the  use  of  an  injuction  in  labor 
disputes  (Truax  vs.  Corrigan),  on  the  ground  that  such 
an  enactment  deprived  the  employer  of  his  rights  with¬ 
out  due  process  of  law.  Yet  many  years  ago  the  court 
ruled  that  the  right  of  indictment  by  grand  jury,  the 
right  not  to  testify  against  oneself,  and  even  the  right  to 
a  jury  trial  might  be  taken  away  by  a  state  without  vi¬ 
olating  the  due-process  clause  of  the  Fourteenth  Amend¬ 
ment  (Hurtado  vs.  California;  Twining  vs.  New  Jer¬ 
sey;  Walker  vs.  Sauvinet).  The  Truax  case,  morever, 
is  likely  to  be  far-reaching.  If  the  anti-injunction  provi¬ 
sion  of  the  Arizona  law  is  unconstitutional,  a  similar  pro¬ 
vision  in  the  Clayton  Act — widely  heralded  as  Labor’s 
Magna  Carta — would  logically  be  unconstitutional  (al- 

1  From  an  article  by  Raymond  Leslie  Buell.  The  Nation.  114:  714-16. 
June  14,  192a. 
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though  Chief  Justice  Taft  summarily  waved  aside  the 
analogy),  because  of  the  due-process  clause  in  the  Fifth 
Amendment,  applying  to  acts  of  Congress. 

The  recent  child-labor  decision  goes  even  further. 
It  imposes  restraints  on  the  power  of  Congress  to  levy 
taxes,  which  the  court  in  the  past  has  refused  to  sustain. 
The  Supreme  Court  now  says  that  Congress  has  no 
power  to  levy  a  tax  whose  “palpable”  effect  is  to  prohibit 
or  to  regulate.  Yet  in  one  of  the  earliest  decisions  of 
the  Supreme  Court  John  Marshall  declared  that  the 
“power  to  tax  involves  the  power  to  destroy”  (McCul¬ 
loch  vs.  Maryland)  ;  in  the  same  case  the  justice  declared 
that  “the  government  of  the  Union,  though  limited  in  its 
powers,  is  supreme  within  its  sphere  of  action.”  Later 
the  Supreme  Court  upheld  the  constitutionality  of  a  law 
taxing  colored  oleomargarine  out  of  existence,  while  in 
1869  it  upheld  a  similar  tax  levied  by  Congress  on  state 
bank  notes  (McCray  vs.  U.S.,  Veazie  Bank  vs.  Fenno). 
In  its  1920  term  the  court  held  that  “when  Congress  acts 
within  the  limits  of  its  constitutional  authority,  it  is  not 
the  province  of  the  judicial  branch  of  government  to 
question  its  motives”  (Smith  vs.  the  Kansas  City  Title 
and  Trust  Company).  Yet  despite  these  decisions  the 
Supreme  Court  has  now  seen  fit  to  declare  a  prohibitive 
tax  on  child  labor  void.  In  the  light  of  these  decisions 
it  is  not  at  all  improbable  that  the  court  will  nullify  the 
Dyer  anti-lynching  bill,  if  enacted ;  and  the  Maternity  and 
Smith-Towner  educational  laws,  on  the  ground  that  they 
infringe  on  state’s  rights. 

Regardless  of  the  logic  used  by  the  court  to  reconcile 
its  decisions  of  the  present  with  those  of  the  past,  it  is 
high  time  that  the  actual  extent  of  its  powers  be 
re-examined.  The  Supreme  Court  now  has  the  power  to 
survey  every  act  of  Congress  to  determine  whether  or  not 
it  conflicts  with  the  Constitution  of  the  United  States. 
It  has  the  power,  under  the  Fourteenth  Amendment  as 
interpreted  by  a  long  line  of  decisions,  to  survey  every 
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act  of  the  forty-eight  state  legislatures  within  the  Union 
in  order  to  determine  whether  they  deprive  persons  of 
life,  liberty,  or  property  without  due  process  of  law.  There 
was  a  time  when  the  Supreme  Court  inquired  merely 
into  the  power  to  enact  the  legislation  in  question.  The 
court  still  insists  that  it  follows  this  rule.  Nevertheless, 
under  the  Fourteenth  Amendment  the  court  has  come 
to  pass  upon  the  expediency  of  state  legislation  under 
the  famous  “Rule  of  Reason”  whereby  it  determines 
whether  or  not  the  act  of  the  state  is  reasonable.  A  test 
of  reasonableness  inevitably  becomes  a  test  of  expediency 
rather  than  of  power.  In  applying  this  test  the  court 
has  practically  deserted  its  position  as  a  judicial  body 
and  has  become  a  third  chamber  in  every  state  legislature 
in  the  country.  It  serves  as  the  same  check  to  legislative 
majorities  as  does  the  British  House  of  Lords. 

Naturally  a  body  possessed  of  such  power  subjects 
itself  to  attack.  Even  before  1800  the  Georgia  House 
passed  a  bill  which  provided  that  any  Federal  marshal 
who  attempted  to  carry  out  the  judgment  of  the  Supreme 
Court  in  Chisholm  vs.  Georgia,  “shall  be  guilty  of  fel¬ 
ony,  and  shall  suffer  death,  without  benefit  of  clergy,  by 
being  hanged.”  Later  decisions  aroused  less  violent  pro¬ 
tests.  Nevertheless,  both  Presidents  Jackson  and  Lin¬ 
coln  failed  to  carry  out  the  mandates  of  the  Federal 
courts.  And  after  the  Civil  War  the  sentiment  of  Con¬ 
gress  against  the  Supreme  Court  because  of  its  treat¬ 
ment  of  reconstruction  measures  was  so  great  that  bills 
were  introduced  abolishing  the  appellate  jurisdiction  of 
the  court  altogether. 

At  present  there  is  only  one  direct  means  of  control¬ 
ling  the  decisions  of  the  Supreme  Court:  that  is  by  im¬ 
peachment.  Its  judges  hold  office  for  good  behavior  and 
its  decisions  cannot  be  overcome.  Yet  obviously  im¬ 
peachment  is  no  remedy.  A  judge  cannot  be  impeached 
for  a  decision  made  in  good  faith,  however  distasteful 
it  may  be. 
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Many  drastic  suggestions  have  been  made  to  curtail 
this  vast  authority  of  the  Federal  judiciary.  It  has  been 
pointed  out  that  the  Constitution  in  no  place  expressly 
grants  the  power  to  declare  laws  unconstitutional  and 
that  this  power  is  exercised  by  the  courts  in  few,  if  any, 
of  the  other  governments  of  the  world.  On  the  ground 
of  “usurpation”  there  are  those  who  would  wipe  out  en¬ 
tirely  the  power  of  judicial  review.  Yet  there  are  at  least 
three  reasons  why  such  an  heroic  remedy  would  be  a 
mistake.  Practically,  it  would  necessitate  a  constitutional 
amendment,  because  the  courts  would  undoubtedly  de¬ 
cide  that  this  right  was  inherent  in  the  nature  of  judicial 
power  and  that,  to  quote  the  Federalist,  it  followed  “from 
the  general  theory  of  a  limited  Constitution.”  Secondly, 
it  would  allow  Congress  to  encroach  without  restraint 
upon  the  powers  of  the  state  and  thus  make  possible  the 
destruction  of  the  Federal  nature  of  the  Union.  Of  more 
immediate  importance  it  would  give  rise  to  forty-eight  dif¬ 
ferent  constructions  of  Federal  laws  by  state  courts  be¬ 
yond  which  there  would  be  no  appeal ;  and  it  would  allow 
state  legislatures  to  pass  laws  violating  the  Federal  Con¬ 
stitution.  In  all  federalisms  the  power  exists  in  the  Fed¬ 
eral  government  to  declare  the  legislation  of  smaller  units 
unconstitutional.  In  Switzerland  it  would  seem  that  the 
Federal  courts  have  the  right  to  overturn  laws  of  the 
cantons ;  in  Canada  the  same  right  exists — as  applied  to 
provincial  legislatures,  in  the  courts  or  in  the  Dominion 
Parliament.  The  judicial  review  of  provincial  or  state 
legislation  also  exists  in  Australia  and  in  the  new  Ger¬ 
man  Republic.  The  abolition  of  this  power  in  the  United 
States  would,  finally  remove  a  desirable  check  on  the 
domination  of  Congress  by  special  interests,  whether  they 
be  Agricultural  blocs,  American  Legions,  or  Anti-Saloon 
Leagues.  And  it  would  deprive  the  country  of  the  ser¬ 
vices  of  the  one  branch  of  our  government  where  learn¬ 
ing  and  intellect  are  conspicuous. 

Realizing  that  the  general  principle  of  judicial  re- 
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view  is  sound,  others  have  advocated  the  popular  election 
of  judges  in  order  to  keep  them  in  closer  contact  with 
public  opinion.  But  the  popular  election  of  judges  in 
the  states  has,  if  anything,  reduced  the  character  of 
state  judiciaries.  It  is  impossible  for  an  electorate,  es¬ 
pecially  when  nation-wide,  to  pass  upon  judicial  quali¬ 
ties.  Such  a  reform  would  drag  the  court  into  politics 
more  than  ever.  In  some  states,  we  have  had  the  amus¬ 
ing  spectacle  of  electioneering  judges  who  publicly 
pledge  themselves  to  decisions  if  returned  to  office! 

Likewise,  President  Roosevelt’s  idea  of  the  recall  of 
judicial  decisions — whereby  the  people  would  vote  on 
questionable  decisions — contradicts  every  idea  of  judicial 
power.  It  is  subject  to  the  same  objection  as  the  popu¬ 
lar  election  of  judges.  It  would  be  impossible  to  have 
the  whole  nation  vote  on  the  constitutionality  of  a  state 
law  invalidated  by  the  Supreme  Court.  But,  if  applied 
only  to  Federal  laws,  confusion  would  be  the  result.  The 
American  Federation  of  Labor  has  suggested  that  the 
power  of  the  court  to  pass  on  the  constitutionality  of 
state  legislation  should  be  retained  but  that  its  power 
to  supervise  acts  of  Congress  should  be  taken  away.  But 
this  change  would  also  place  the  protection  of  federalism 
and  private  rights  in  the  hands  of  Congress,  and  if  no 
other  changes  were  made,  it  would  leave  uncontrolled 
the  power  of  the  court  to  overrule  state  laws  which  may 
be  the  result  of  a  widespread  demand. 

The  most  reasonable  method  of  controlling  the  power 
of  judicial  review  would  be  to  require  unanimity  or  at 
least  a  two-thirds  majority  before  the  court  could  set 
a  law  aside  on  the  ground  of  unconstitutionality.  Such 
a  provision  would  retain  the  advantages  of  judicial  re¬ 
view.  At  the  same  time  it  would  prohibit  one  judge 
from  nullifying  legislation  demanded  by  Congress  the 
constitutionality  of  which  had  been  recognize(d  by  four 
members  of  the  court.  Such  a  provision  would  have 
prevented  the  overthrow  of  the  income-tax  law  of  1894 
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(the  Pollock  case)  ;  of  the  Oregon  employment-agency 
law  (Adams  vs.  Tanner)  ;  and  of  the  Corrupt  Practices 
Act  in  1910  in  so  far  as  it  applies  to  the  process  of  nomi¬ 
nation  (Newberry  vs.  the  United  States),  to  mention 
only  a  few  of  the  questionable  decisions  decided  by  such 
a  fragile  majority.  Such  a  provision  as  to  unanimity 
would  also  enact  Justice  Waite’s  statement  in  Munn  vs. 
Illinois  that  “every  statute  is  presumed  to  be  constitu¬ 
tional.  The  courts  ought  not  to  declare  one  to  be  un¬ 
constitutional  unless  it  is  clearly  so.  If  there  is  doubt, 
the  expressed  will  of  the  legislature  is  sustained.” 

The  principal  advantage  of  this  change  is  that  it 
would  probably  not  require  the  tedious  enactment  of 
a  constitutional  amendment.  Congress  already  possesses 
the  power  to  regulate  the  number  of  judges  on  the  court, 
to  fix  their  salaries,  and  to  make  “such  exceptions”  and 
“such  regulations”  in  the  appellate  jurisdiction  of  the 
court  as  it  wishes.  Practically  all  cases  involving  consti¬ 
tutionality  come  before  the  court  on  appeal.  A  law  reg¬ 
ulating  the  manner  of  these  appeals  would  seem  to  fall 
within  the  power  of  Congress,  especially  since  the  actual 
exercise  of  judicial  review  by  the  court  would  be  re¬ 
tained. 

In  1911  Great  Britain  passed  a  Parliament  Act  which 
took  away  from  the  House  of  Lords  its  absolute  veto 
of  bills  passed  by  the  Commons,  but  which  left  it  the 
right  to  suspend  ordinary  legislation  passed  by  the  lower 
house  for  at  least  two  years.  The  Supreme  Court  of 
the  United  States  is  not  a  hereditary  body,'  it  does  not 
represent  privilege.  Nevertheless,  it  exercises  much  the 
same  power  as  the  House  of  Lords,  and  it  is  just  as  likely 
to  lose  touch  with  public  opinion  because  of  the  clois¬ 
tered  life  in  which  it  is  sheltered  and  because  of  the 
conservatism  which  constant  contact  with  musty  legal 
precedents  inevitably  gives. 
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THE  JUDICIAL  POWER1 

The  theory  that  the  powers  of  government  should 
be  divided  into  the  three  classes  indicated,  [legislative, 
executive,  and  judicial]  to  the  end  that  in  state  and 
nation  we  may  live  under  a  government  of  laws  rather 
than  of  men,  is  confidently  said  to  have  been  suggested 
bv  Aristotle,  developed  by  Montesquieu  and  adopted 
wherever  constitutional  governments  are  found.  The 
maxim  that  the  protection  of  the  rights  of  persons  from 
the  evils  of  despotic  forms  of  government  requires  the 
complete  separation  of  governmental  power  is,  however, 
applied  practically  to  our  institutions  only  in  a  limited 
sense.  In  its  entirety  it  is  at  once  a  seeming  paradox  and 
a  manifest  truism;  the  perfection  of  our  constitutional 
system  and  law  taken  for  granted.  Rights  rest  for  their 
substantial  basis  on  the  guarantees  of  life,  liberty  and 
property.  The  protection  of  rights  causes  the  division 
of  powers;  the  division  does  not  create  the  rights.  The 
separation  of  powers  provides  the  formidable  sanction 
and  the  useful  working  rule  of  convenience  for  the  main¬ 
tenance  of  rights,  but  it  is  coupled  with  all  the  checks 
and  balances  which  have  been  devised  to  prevent  any 
department  of  government  from  exercising  its  functions 
without  interference  from  or  responsibility  to  the  other 
departments. 

First.  Political  power  in  a  free  government  rests 
in  the  lawmaking  body.  All  functions  and  duties  of  con¬ 
stitutional  government  there  remain  until  they  are  other¬ 
wise  distributed.  The  objection  that  a  state  statute  con¬ 
fers  upon  executive  or  ministerial  officer’s  powers  of  a 
judical  nature  presents  no  question  under  the  Federal 
Constitution.  The  threefold  distribution  of  power  is, 
generally  speaking,  a  necessary  incident  neither  of  a 
republican  form  of  government  nor  of  due  process  of 
law. 

1  From  article  by  Cuthbert  W.  Pond.  Harvard  Law  Review.  35:  787-96. 
May,  1922. 
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Secondly.  Some  mingling  of  such  powers  is  more 
essential  to  good  government  than  is  a  doctrinaire  sep¬ 
aration  of  them. 

When  we  speak  of  a  separation  of  the  three  great  depart¬ 
ments  of  government,  and  maintain  that  that  separation  is  in¬ 
dispensable  to  public  liberty,  we  are  to  understand  this  maxim 
in  a  limited  sense.  It  is  not  meant  to  affirm  that  they  must 
be  kept  wholly  and  entirely  separate  and  distinct,  and  have 
no  common  link  of  connection  or  dependence,  the  one  upon 
the  other,  in  the  slightest  degree.  The  true  meaning  is,  that 
the  whole  power  of  one  of  these  departments  should  not  be 
exercised  by  the  same  hands  which  possess  the  whole  power  of 
either  of  the  other  departments;  and  that  such  exercise  of  the 
whole  would  subvert  the  principles  of  a  free  constitution.  .  .  . 
Indeed,  there  is  not  a  single  constitution  of  any  state  in  the 
Union,  which  does  not  practically  embrace  some  acknowledg¬ 
ment  of  the  maxim,  and  at  the  same  time  some  admixture  of 
powers  constituting  an  exception  to  it.1 

The  virtue  of  the  rule  lies  more  in  the  independence 
in  a  general  way  of  the  powers  one  of  the  other,  so  that 
one  is  not  dependent  upon  nor  the  creature  of  another, 
than  in  their  complete  separation. 

Thirdly.  A  categorical  distinction  between  legislative 
and  executive  and  judicial  powers  cannot  in  all  cases 
satisfactorily  be  made.  What  powers  are  so  inherently 
legislative  or  executive  or  judicial  as  to  preclude  their 
delegation  in  any  degree  to  another  branch  of  the  govern¬ 
ment  ?  Only  the  broadest  terms  may  be  used  with  safety 
in  answering  the  question.  The  legislative  power  is  the 
supreme  law-making  power,  but  it  may  delegate  certain 
of  its  regulative  powers  to  administrative  boards  ap¬ 
pointed  by  the  executive;  the  judiciary  also  legislates 
“incidentally  and  in  a  subsidiary  way”  under  the  for¬ 
mula  of  declaring  what  the  law  is  and  forever  has  been; 
the  executive  power  enforces  the  laws,  not  as  a  sheriff 
or  a  constable  does,  but  as  a  power  that  makes  rules  and 
orders,  both  legislative  and  qua  si-]  udicial  in  character, 
without  which  the  law-making  power  would  often  be 
ineffective;  the  judicial  power  not  only  interprets  and 
applies  the  law  in  controversies  between  parties,  but 

1  Story.  Constitution,  5th  ed.  393,  395. 
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also  makes  rules  of  practice  and  appoints  officers  to  ad¬ 
minister  vast  undertakings. 

Fourthly.  Notwithstanding  the  fact  that  a  state  may 
in  a  limited  sense  unite  legislative  and  judicial  power  in 
the  same  body,  a  state  without  independent  courts  is  a 
practical  everyday  impossibility.  As  we  adopt  the  theory 
that  the  constitutions  are  the  supreme  law,  so  judicial 
power  as  a  check  on  usurped  or  arbitrary  power  must 
exist  in  courts.  Legislative  law  must  be  measured  by 
the  standard  of  the  constitutions.  England  makes  the 
remedy  for  unconstitutional  action  exclusively  political, 
but  England  finds  in  tradition  and  custom  the  check 
on  bad  laws  which  America  largely  confides  to  the  courts. 
Even  in  England,  Sir  H.  H.  Cozens-Hardy,  Master  of 
the  Rolls,  is  quoted  as  saying  in  a  speech  at  the  annual 
dinner  of  the  Fishmongers  Company  to  the  Bench  and 
Bar  that  government  by  departments  by  administrative 
action  was  “a  very  bad  symptom.  .  .  attended  with  very 
great  danger” ;  that  it  had  been  and  he  hoped  it  always 
would  be  the  duty  of  the  courts  of  justice  to  see  as  far 
as  possible  that  the  powers  entrusted  to  the  other  de¬ 
partments  of  government  should  be  exercised  reasonably 
and  to  offer  the  extremest  resistance  in  their  power  to 
encroachment  by  the  executive.  The  protection  of  in¬ 
dividuals  from  the  arbitrary,  capricious  and  unautho¬ 
rized  exercise  of  power  is  an  essential  attribute  of  free 
government.  The  court  may  not  substitute  its  own  judg¬ 
ment  for  that  of  the  legislature  or  the  administrative 
board  in  determining  what  is  fair  and  reasonable,  but 
it  will  probably  overturn  any  action,  legislative  or  execu¬ 
tive,  when  clearly  of  the  opinion  that  such  action  is  fun¬ 
damentally  or  constitutionally  wrong,  arbitrary,  capri¬ 
cious  or  unauthorized.  At  least  the  circumstance  that  the 
question  is  not  within  the  purview  of  judicial  power  will 
be  the  sole  deterrent  of  judicial  relief.  Under  the  Fed¬ 
eral  Constitution,  it  has  been  held  that  state  courts  must 
be  given  power  and  a  fair  opportunity  to  determine  the 
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question  of  confiscation  according  to  their  own  indepen¬ 
dent  judgment  on  the  law  and  the  facts  when  state  ac¬ 
tion,  legislative  in  its  character,  such  as  rate  regulation 
by  a  board,  threatens  to  take  property  without  due  pro¬ 
cess  of  law.  So  long  as  New  York  has  constitutional 
courts,  the  Federal  Constitution,  not  the  separation  of 
powers  merely,  prevents  legislative  power  from  deter¬ 
mining  the  conclusiveness  of  its  own  decisions  on  such 
questions.  “Due  process”  implies  an  independent  court, 
not  an  executive  or  legislative  board,  with  power  to  pass 
on  the  constitutionality  of  such  determinations. 

THE  CONSERVATIVE  MIND  IN  THE 
SUPREME  COURT1 

Palpably,  a  dominant  class  must  have  some  supreme 
institution  through  which  it  can  express  its  consecutive 
demands  and  enforce  its  will,  whether  that  institution  be 
a  king,  a  Parliament,  a  Congress,  a  court  or  an  army. 
In  the  United  States,  the  one  all-potent  institution  auto¬ 
matically  responding  to  these  demands  and  enforcing 
them  has  been  the  Supreme  Court  of  the  United  States. 
Vested  with  absolute  and  unappealable  power,  it  has  been 
able,  with  a  marvelously  adaptable  flexibility,  to  trans¬ 
mute  that  will  not  merely  into  law  but  into  action. 
Hence,  the  narrative  of  that  court  inevitably  becomes  a 
history  of  the  origin  and  progress  of  capitalism  and  cor¬ 
respondingly  of  the  forces  in  society  antagonistic  to  the 
capitalist  order. 

Because,  however,  the  Supreme  Court  as  an  institu¬ 
tion  has  throughout  its  whole  existence  incarnated  into 
final  law  the  demands  of  the  dominant  and  intercon¬ 
nected  sections  of  the  ruling  class  it  should  not  be  sup¬ 
posed  that  it  members  have  necessarily  been  susceptible 
to  the  vulgar  forms  of  venal  corruption.  That  the  rise 

1  From  book  by  Gustavus  Myers.  History  of  the  Supreme  Court  of 
the  United  States.  Chicago.  Charles  H.  Kerr  and  Co.  1918.  p.  7-9. 
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and  ever-expanding  sway  of  the  capitalistic  class  have 
been  accompanied  by  ceaseless  fraud  and  bribery  is  over¬ 
whelmingly  attested  by  the  cumulative  evidence.  But 
no  one  can  read  the  proofs  herein  presented  without  be¬ 
ing  impressed  by  the  fact  that  the  Supreme  Court  as  a 
whole  has  been  peculiarly  free  from  venal  corruption  in 
an  age  when  such  corruption  was  common  if  not  con¬ 
tinuous.  During  the  extended  career  of  that  court,  per¬ 
sonal  venality  has  not  been  the  determining  factor. 

Instance  after  instance  occurs  where  justices,  at  the 
end  of  long  service  on  that  bench,  have  died  virtually 
penniless,  or  possessed  of  the  most  scantily  moderate 
degree  of  means.  Yet  many  of  those  very  justices  were 
the  same  who  by  their  decisions  gave  to  capitalists  vast 
resources,  of  powers  translatable  into  immense  wealth. 
The  influences  so  consistently  operating  upon  the  minds 
and  acts  of  the  incumbents  were  not  venal,  but  class 
influences,  and  were  all  the  more  effective  for  the  very 
reason  that  the  justices  in  question  were  not  open  to 
pecuniarily  dishonest  practices.  Fronr  training,  associa¬ 
tion,  interest  and  prejudice,  all  absorbed  in  the  radius  of 
permeating  class  environment,  a  fixed  state  of  mind  re¬ 
sults.  Upon  conditions  that  the  ruling  class  finds  profit¬ 
able  to  its  aims,  and  advantageous  to  its  power,  are  built 
codes  of  morality  as  well  as  of  law,  which  codes  are 
but  reflections  and  agencies  of  those  all-potent  class  in¬ 
terests. 

In  the  case  of  men  whose  minds  are  already  per¬ 
manently  molded  to  such  purposes,  and  whose  character 
and  station  forbid  the  use  of  illicit  means,  immeasurable 
subservience  can  be  obtained  which  crude  and  vulgar 
money  bribery  would  hopelessly  fail  to  accomplish. 
Under  these  circumstances  a  great  succession  of  privi¬ 
leges  and  powers  are  given  gratuitously,  and  class  cor¬ 
ruption  appears  as  honest  conviction  because  of  the  ab¬ 
sence  of  personal  temptations  and  benefits  on  the  part 
of  the  justices.  In  this  deceptive  and  insidious  guise 
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supreme  judicial  acts  go  forth  to  claim  the  respect  and 
submission  of  the  working  class  against  whom  the  deci¬ 
sions  are  applied. 

Furthermore,  in  taking  a  large  survey  of  historical 
events,  the  fact  that  nearly  all  of  the  men  ascending  to 
the  Supreme  Court  of  the  United  States  had,  as  attor¬ 
neys.  served  powerful  individuals  or  corporations  need 
occasion  no  undue  comment.  Understanding  the  de¬ 
velopment  of  modern  society,  and  its  evolutionary  tran¬ 
sitions,  we  can  clearly  perceive  that  certain  men  skilled 
in  law  had  to  do  the  indispensable  legal  work  of  the 
capitalist  interests,  and  whether  this  or  that  set  of 
lawyers  did  it  is  immaterial  historically.  Able  servitors 
of  the  ruling  economic  forces,  it  naturally  followed  that 
those  forces,  controlling  government,  should  select  cer¬ 
tain  of  those  lawyers  to  go  on  the  Supreme  Court  Bench ; 
and  how  completely,  consistently  and  accurately  the  per¬ 
sonnel  of  the  Supreme  Court  has  represented  the  domi¬ 
nant  class  section  or  sections  of  each  era  is  abundantly 
shown  by  the  mass  of  facts  in  these  chapters.1 

JUDICIAL  CONTROL  OVER  LEGISLATURES 
AS  TO  CONSTITUTIONAL  QUESTIONS 2 

Opinions  of  Recent  Writers  as  to  Present 
Exercise  of  Judicial  Powers 

Before  entering  into  the  discussion  it  seems  appro¬ 
priate  to  refer,  in  some  measure,  to  the  importance  of 
the  matter  as  illustrated  by  expressions  of  opinions,  not 
alone  as  embodied  in  the  resolution  above  mentioned, 
but  as  given  by  other  careful  and  generally  disinterested 
students  of  political  affairs.  I  shall  therefore  take  the 
liberty  now  of  citing  some  of  the  more  important  utter¬ 
ances  indicative  of  dissatisfaction  with  the  existing  judi- 

1  Myers.  History  of  the  Supreme  Court  of  the  United  States. 

2  From  pamphlet  by  Jackson  H.  Ralston.  Study  and  report  for  Ameri¬ 
can  federation  of  labor  upon  judicial  control.  8op.  Washington.  1919. 
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cial  system,  whereby  judges  set  at  defiance  the  popular 
will,  as  indicated  by  legislative  action,  often  straining  con¬ 
stitutional  language  to  meet  the  requirements  of  the  po¬ 
litical  and  economic  views  entertained  by  the  bench. 

Says  William  L.  Ransom,  in  Majority  Rule  and  the 
Judiciary  (page  4)  : 

The  judge  has  no  more  right  than  any  other  official  to  be 
set  up  over  the  people  as  an  irremovable  and  irresponsible 
despot.  He  has  no  more  right  than  any  other  official  to  de¬ 
cide  for  the  people  what  the  people  ought  to  think  about  ques¬ 
tions  of  vital  public  policy,  such  as  the  proper  handling  of  cor¬ 
porations  and  the  proper  methods  of  securing  the  welfare  of 
farmers,  wage  workers,  small  business  men,  and  small  profes¬ 
sional  men. 

Mr.  Ransom,  on  page  168  of  his  work,  quotes  The 
Nation  (page  203),  by  Elisha  Mulford,  as  follows: 

.  .  .  To  make  the  opinions  of  the  judiciary  a  finality  in  the 
political  order  would  fetter  the  free  spirit  of  the  people,  con¬ 
fining  it,  not  in  the  assertion  and  regulation  of  law  as  the 
determination  of  the  organic  will,  but  in  the  conformance  to 
a  mere  legality.  The  past,  by  its  precedents,  would  impose 
its  authority  upon  the  present.  The  energy  of  the  people 
perishes  when  precedents  become  the  substitute  for  the  action 
of  a  living  will,  and  the  strength  of  a  living  spirit.  .  .  .  The 
formative  political  power  must  belong  only  to  the  power  which 
is  representative  of  the  political  will. 

Professor  J.  Allen  Smith,  in  The  Spirit  of  American 
Government  (page  92),  expresses  himself  to  this  effect: 

.  .  .  But  however  much  the  convention  may  have  desired 
to  give  to  the  judiciary  the  power  to  veto  legislation,  it  could 
not  have  been  done  by  an  express  provision  of  the  Consti¬ 
tution.  Any  such  attempt  would  have  disclosed  altogether  too 
clearly  the  undemocratic  reactionary  character  of  the  proposed 
government  and  thus  have  prevented  its  adoption.  This  end 
was  attained  indirectly  through  the  general  system  of  checks 
which  the  Constitution  imposed  upon  the  other  branches  of 
the  government  and  upon  the  people,  since  it  made  it  possible 
for  the  judiciary  to  assume  and  exercise  this  power. 

Again,  on  page  116,  he  says: 

With  the  progress  of  democracy  it  must  become  more  and 
more  evident  that  a  system  which  places  this  far-reaching 
power  in  the  hands  of  a  body  not  amenable  to  popular  control, 
is  a  constant  menace  to  liberty.  It  may  not  only  be  made  to 


DECISIONS  OF  THE  SUPREME  COURT 


43 


serve  the  purpose  of  defeating  reform,  but  may  even  accom¬ 
plish  the  overthrow  of  popular  rights  which  the  Constitution 
expressly  guarantees.  In  proof  of  this  statement  we  need  but 
refer  to  the  recent  history  of  our  Federal  judiciary.  The 
Sixth  Amendment  to  the  Constitution  guarantees  the  right  of 
trial  by  jury  in  all  criminal  prosecutions;  but  it  is  a  matter  of 
*  common  knowledge  that  this  time-honored  safeguard  against 
the  tyranny  and  oppression  of  ruling  classes  has  been  over¬ 
thrown  by  the  Federal  courts.  With  the  ascendency  of  cor¬ 
porate  wealth  and  influence,  government  by  injunction  has  be¬ 
come  an  important  feature  of  our  system.  The  use  made  of 
the  injunction  in  recent  years  in  the  conflicts  between  labor 
and  capital  has  placed  a  large  and  important  class  of  crimes 
beyond  the  pale  of  this  constitutional  provision.  Moreover, 
this  particular  class  of  crimes  is  the  one  where  denial  of  the 
right  of  trial  by  jury  is  most  likely  to  result  in  oppression. 
Under  this  mode  of  procedure  the  court  has  virtually  assumed 
the  power  to  enact  criminal  legislation,  and  may  punish  as 
crimes  acts  which  neither  law  nor  public  opinion  condemns. 
It  ensures  conviction  in  many  cases  where  the  constitutional 
right  of  trial  by  jury  would  mean  acquittal.  It  places  a 
powerful  weapon  in  the  hands  of  organized  wealth  which  it  is 
not  slow  to  use. 

Brooks  Adams,  in  his  Theory  of  Social  Revolutions 
(page  75),  says: 

...  I  contend  that  no  court  can,  because  of  the  nature 
of  its  being,  effectively  check  a  popular  majority  acting  through 
a  coordinate  legislative  assembly,  and  I  submit  that  the  pre¬ 
cedents  which  I  have  cited  prove  this  contention.  The  only 
result  of  an  attempt  and  failure  is  to  bring  courts  of  justice 
into  odium  of  contempt,  and,  in  any  event,  to  make  them  ob¬ 
jects  of  attack  by  a  dominant  social  force  in  order  to  use 
them  as  an  instrument,  much  as  Charles  II  used  Jeffreys. 

On  page  97  he  expresses  himself  as  follows : 

...  In  fine,  whenever  pressure  has  reached  a  given  inten¬ 
sity,  on  one  pretext  or  another,  courts  have  enforced  or  dis¬ 
pensed  with  constitutional  limitations  with  quite  as  much 
facility  as  have  legislatures,  and  for  the  same  reasons.  The 
only  difference  has  been  that  the  pressure  which  has  operated 
most  directly  upon  courts  has  not  always  been  the  pressure 
which  has  swayed  legislatures,  though  sometimes  both  influences 
have  combined.  For  example,  during  the  Civil  War,  the  courts 
sanctioned  everything  the  popular  majority  demanded  under 
the  pretext  of  the  War  Power,  as  in  peace  they  have  sanc¬ 
tioned  confiscation  for  certain  popular  purposes,  under  the  name 
of  the  Police  Power. 


44 


THE  REFERENCE  SHELF 


Professor  W.  D.  Dodd,  writing  in  the  Political  Sci¬ 
ence  Quarterly,  Vol.  28,  No.  1,  remarks: 

The  exercise  of  policy-determining  functions  by  the  courts 
causes  no  difficulty  so  long  as  judicial  action  is  in  accord  with 
sober  popular  sentiment  on  social  and  industrial  questions.  But 
the  power  of  the  courts  in  recent  years  to  declare  laws  in¬ 
valid  as  depriving  persons  of  “due  process  of  law”  has  been 
exercised  in  direct  opposition  to  growing  popular  sentiment  and 
to  present  social  and  industrial  conditions ;  and  the  “due 
process  of  law”  clause,  meaning  what  the  judges  in  any  par¬ 
ticular  case  may  decide  that  it  means,  is,  as  now  interpreted, 
simply  a  means  of  vesting  judges  with  power  to  declare  un¬ 
constitutional  any  laws  of  which  they  disapprove.  There  are 
under  this  clause  no  fixed  or  definite  standards  for  determin¬ 
ing  what  laws  are  constitutional  and  what  are  unconstitutional. 
Judges  are  thus  exercising  political  functions,  without  corre¬ 
sponding  political  responsibility;  and  inasmuch  as  such  func¬ 
tions  are  being  exercised  in  a  manner  opposed  to  public  senti¬ 
ment,  popular  criticism  of  the  courts  is  a  necessary  conse¬ 
quence. 

Says  Chief  Justice  Walter  Clark  in  Infallible  Gov¬ 
ernment  by  the  Odd  Man  (American  Law  Review)  : 

The  power  to  set  aside  or  nullfy  an  act  of  Congress  or  a 
state  legislature  is  a  purely  political  power  and  is  so  recog¬ 
nized  by  the  constitutions  which  give  the  veto  to  the  Execu¬ 
tive.  It  comes  under  no  definition  or  conception  of  the  judicial 
power,  which  is  to  judge  between  the  parties  to  a  controversy. 
Neither  the  government  nor  the  state  is  a  party  to  these  pro¬ 
ceedings,  in  which  its  supremest  power — that  of  enacting  laws — 
is  nullified.  As  claimed  and  exercised  by  the  courts,  it  is  the 
absolute,  autocratic  power,  because  it  is  irreviewable.  Those 
whose  interest  it  is  to  have  such  power  over  the  legislative 
and  executive  assert  it  for  their  own  ends.  The  wonder  is 
that  it  has  ever  been  acquiesced  in  at  all  under  a  free  form  of 
government 

Professor  Freund,  of  the  University  of  Chicago,  in 
his  work,  Standards  of  American  Legislation  (page 
285),  says: 

The  spirit  of  adjudication  is  after  all  a  very  different  one 
from  the  spirit  of  legislation.  Adjudication  decides  between 
contentions  for  the  full  measure  of  abstract  rights  carried  to 
their  logical  conclusions,  unaffected  by  the  possible  expediency 
of  indulgence  and  concession,  for  courts  deal  with  human  re¬ 
lations  in  an  atmosphere  of  controversy  and  extreme  self- 
assertion;  they  touch  life  mainly  at  the  point  of  abnormal  dis¬ 
turbance.  The  function  of  legislation,  on  the  other  hand,  is 
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to  prevent  controversy,  and  is  therefore  dominated  by  the 
spirit  of  compromise  and  adjustment;  it  is  for  this  reason  that 
legislative  rights  are  likely  to  be  more  qualified  than  common- 
law  rights.  The  result  is  that  the  principle  of  judicial  rule 
or  justice  is  the  minimum,  the  principle  of  legislative  rule  or 
justice  the  maximum  of  reciprocal  concession.  If  so,  judge- 
made  law  is  illsuited  for  guiding  legislation,  and  we  should 
not  look  to  the  courts  for  the  development  of  rules  of  legis¬ 
lative  justice. 

Chairman  Frank  P.  Walsh  and  Commissioners  Gar- 
retson,  Lennon  and  O’Connell,  of  the  Commission  on 
Industrial  Relations,  recommended,  in  their  portion  of 
the  report  of  the  commission,  because  of  the  existence 
of  many  evils,  “that  Congress  immediately  enact  a  sta¬ 
tute,  or,  if  deemed  necessary,  intitiate  a  constitutional 
amendment,  specifically  prohibiting  the  court  from  de¬ 
claring  legislative  acts  unconstitutional.” 

Dean  William  Trickett,  in  American  Law  Review, 
Vol.  41,  page  650,  writes  as  follows: 

.  .  .  The  people  will  never  be  masters  of  their  own  house 
so  long  as  a  majority  of  nine  gentlemen,  pretending  to  have 
Marconigrams  from  the  defunct  men  of  1787  and  1788  con¬ 
cerning  their  meaning  when  they  adopted  this  or  that  phrase 
of  the  Constitution,  arrogate  to  themselves  the  power  to  veto, 
and  not  merely  refuse  to  aid  in  the  enforcement  of  statutes, 
but  even  launch  prohibitions  against  the  carrying  out  of  these 
statutes  by  those  who,  unhindered  by  them,  would  legally  exe¬ 
cute  them. 

Very  pointedly,  Professor  Edward  S.  Corwin  (Amer¬ 
ican  Political  Science  Review,  May,  1912),  said. 

The  truth  of  the  matter  is  that  the  modern  concept  of  due 
Process  of  law  is  not  a  legal  concept  at  all ;  it  comprises  noth¬ 
ing  more  or  less  than  a  roving  commission  to  judges  to  sink 
whatever  legislative  craft  may  appear  to  them  to  be,  from  the 
standpoint  of  vested  interests,  of  a  piratical  tendency. 

Judge  Wannamaker,  of  Ohio  (Illinois  State  Bar  As¬ 
sociation,  Year  Book  1912,  pages  181-2),  says: 

No  English  court  for  more  than  two  hundred  years  has 
held  an  act  of  Parliament  unconstitutional.  Such  jurisdiction 
had  not  been  exercised  by  any  English  court  for  seventy-five 
years  prior  to  the  formation  of  our  Federal  Constitution.  The 
fathers  never  intended  to  confer  such  an  extraordinary  juris- 
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diction,  then  unknown.  ...  It  is  an  usurpation  of  judicial 
power.  _  . 

The  exercise  of  this  unwarranted  and  usurped  governmental 
power  against  the  public  interest,  against  the  public  health, 
safety  and  life,  has  done  more  than  any  other  single  thing  to 
arouse  the  present  popular  hostile  feeling  towards  our  courts 
of  last  resort. 

SUMMARY  AS  TO  SUPREME  COURT  CASES 
DECLARING  ACTS  OF  CONGRESS 
UNCONSTITUTIONAL 1 

There  has  been  reviewed,  with  necessary  brevity,  the 
decisions  of  the  Supreme  Court  of  the  United  States 
declaring  Federal  statutes  unconstitutional.  Let  us  now 
take  a  moment  to  sum  up  these  decisions. 

The  preliminary  question  was  whether  the  Supreme 
Court  had  the  power  in  this  respect  which  it  has  exer¬ 
cised.  We  have  seen  that  historically  this  was  doubt¬ 
ful.  We  have  also  found  that  the  power  has  been  ac¬ 
tually  exercised  for  one  hundred  and  thirty  years  with¬ 
out  any  emphatic  dissent  from  Congress.  We  are  there¬ 
fore  led  to  believe  that  whether  rightfully  or  wrongfully 
exercised  in  the  first  instance,  the  power  is  now  too 
deeply  ingrained  in  our  national  institutions  to  permit 
its  existence  to  be  denied. 

The  question  remains  whether  the  results  of  the  ex¬ 
ercise  of  this  power  have  been  such  as  to  justify  its 
existence;  whether  they  have  been  good  or  bad,  or  con¬ 
sistently  and  certainly  used,  and  in  short,  whether  the 
interests  of  the  people  would  be  subserved  by  allowing 
the  Supreme  Court  to  continue  in  the  course  it  has 
chosen.  In  other  words,  judging  the  tree  by  its  fruits, 
shall  it  be  pruned  or  cut  out  by  the  roots  ?  Reserving 
the  answer  to  the  latter  question,  let  us  examine  the 
nature  of  the  fruits. 

We  have  found  that  seven  of  the  decisions  of  the 
Supreme  Court  rendered  prior  to  1889  had  reference 
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to  the  powers  which  Congress  had  undertaken  to  give  or 
deny,  in  some  shape  or  other,  to  the  courts,  thereby  set¬ 
ting  in  some  degree  bounds  either  of  extension  or  limi¬ 
tation,  to  their  judicial  activities.  With  decisions  de¬ 
claring  void  acts  of  Congress  of  this  nature  there  can, 
from  any  standpoint,  be  little  quarrel,  as  we  have  shown 
in  the  discussion  of  the  Marbury  case.  When,  however, 
we  pass  from  these  decisions,  covering  numerically  so 
large  a  part  of  the  activities  of  the  Supreme  Court  with 
reference  to  Congress,  we  discover,  with  immaterial  ex¬ 
ceptions  which  will  be  noted,  an  almost  uninterrupted 
series  of  failures,  an  almost  invariable  course  of  mis¬ 
chief,  pursued  by  the  Supreme  Court  in  its  interferences 
with  congressional  legislation. 

.  It  will  not  be  disputed  at  this  day  that  the  Supreme 
Court  in  the  Dred  Scott  case  embittered  the  relations 
between  north  and  south  and  helped  to  precipitate  the 
greatest  catastrophe  the  country  has  ever  known.  This 
it  did  through  the  exercise  of  a  power  the  political  na¬ 
ture  of  which  cannot  be  disputed. 

As  another  notable  and  mischievous  instance  of  in¬ 
terference  in  political  matters  under  the  guise  of  pre¬ 
venting  impairment  of  contracts  and  preventing  the  tak¬ 
ing  away  of  property  without  due  process  of  law,  we 
have  the  first  decision  in  the  legal  tender  cases  ;  a  deci¬ 
sion  which  coming  at  certain  junctures,  might  well  have 
paralyzed  the  government, .  at  least  temporarily ;  .  and 
which  was  of  such  nature  as  to  justify  the  strong-arm 
procedure  by  which  reversal  was  secured — the  packing 
of  the  Supreme  Court  with  new  judges  whose  sentiments 
upon  the  validity  of  the  law  were  well  understood  in 
advance. 

A  dangerous  decision  sanctifyiqg  franchises  granted 
by  a  state  as  private  property,  was  that  of  Monongahela 
Navigation  Co.  v.  U.S.,  148  U.S.,  312,  37  Law  Ed.,  463. 
rendered:  in  1893.  • 

We  next  reach,  as  a  notable  political  performance, 
the  income  tax  decision  of  1895.  We  find  that  after 
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wabbling,  which  would  not  have  been  creditable  to  the 
authorities  of  the  humblest  village  in  the  land,  the  Su¬ 
preme  Court,  five  to  four,  declared  an  act  of  Congress 
touching  intimately  the  revenues  of  the  country  to  be 
ultra  vires.  As  a  result  of  this  decision,  for  nearly 
twenty  years  the  poorest  citizens  of  the  country  were 
compelled  to  meet  the  expenses  of  government  in  an  un¬ 
necessary  and  exasperating  proportion,  and  the  great 
fortunes  escaped  payment  proportionate  to  ability  to  pay 
or  to  the  special  privileges  enjoyed  by  their  possessors. 
The  Supreme  Court  in  this  decision  created  a  strong  line 
of  cleavage  between  the  government  and  the  people.  The 
fact  that  after  many  years  the  people  were  able  to  cor¬ 
rect  the  political  errors  of  the  court  by  changing  their 
Constitution  does  not  extentuate  the  fact  that  until  such 
change  was  made  the  less  fortunate  elements  of  our 
community  were  relatively  sufferers  at  the  hands  of  the 
judiciary  through  the  exercise  of  this  assumed  power. 

We  have  sufficiently  reviewed  the  Adair  case,  the 
Wong  Wing  case,  and  the  Howard  case.  While  the 
Wong  Wing  case  was  decided  in  favor  of  individual 
rights,  the  same  can  scarcely  be  said  of  the  other  two. 
The  result  of  the  Adair  case  was  to  persuade  many 
members  of  trade  organizations  that  legislation  presumed 
to  be  in  their  favor  would  not  receive  the  degree  of  ap¬ 
proval  that  was  accorded  by  the  Supreme  Court  to  leg¬ 
islation  construed  as  contra — vide  the  case  of  Loewe  v. 
Lawlor.  The  effect  of  the  Howard  case,  relating  to  the 
Federal  Employers’  Liability  Law,  was  to  leave  a  con¬ 
stantly  increasing  body  of  sufferers  from  the  dangers  of 
industrial  life  without  adequate  relief  for  an  appreciable 
period  of  time,  or  to  defeat  their  claims  altogether. 

As  another  notable  step  in  this  history,  we  come  to 
the  Hammer  case  involving  a  declaration  by  the  Supreme 
Court  of  the  limitation  of  power  of  Congress  over  in¬ 
terstate  commerce,  a  limitation  so  complete  that  congres¬ 
sional  legislation,  attempted  for  the  purpose,  as  may 
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fairly  be  said,  of  ending  the  destruction  of  child  life  in 
the  cotton  mills,  met  with  failure.  Because  of  this  action 
of  the  Supreme  Court  there  is  no  doubt  that  hundreds 
of  children  have  been  sentenced  to  death  and  thousands 
will  grow  up  enfeebled  and  inferior  men  and  women. 

The  language  just  used  may  seem  strong,  but  it  is 
weak  in  comparison  with  what  was  written  by  the  En¬ 
glish  author,  Mr.  H.  G.  Wells,  ten  years  ago  in  his  work, 
The  Future  of  America.  He  said : 

Just  think  of  it !  The  richest,  greatest  country  the  World 
has  ever  seen,  has  over  1,700,000  children  under  fifteen  years 
of  age  toiling  in  the  fields,  factories,  mines  and  workshops. 

.  .  .  In  the  worst  days  of  cotton-milling  in  England  the  con¬ 
ditions  were  hardly  worse  than  those  now  existing  in  the  south. 
Children,  the  tiniest  and  frailest  .  .  .  rise  in  the  morning  and, 
like  old  men  and  women,  go  to  the  mills  to  do  their  day’s 
labor;  and  when  they  return  home  “wearily  fling  themselves 
on  their  beds,  too  tired  to  take  off  their  clothes.”  Many  chil¬ 
dren  work  all  night  .  .  .  “in  the  maddening  racket  of  the  ma¬ 
chinery,  in  an  atmosphere  insanitary  and  clouded  with  humid¬ 
ity  and  dirt.” 

Upon  the  other  side  of  the  question  what  have  been 
the  results,  favorable  to  the  community,  achieved  through 
the  voiding  by  the  Supreme  Court  of  acts  of  Congress? 
(We  have  mentioned  a  line  of  decisions  touching  on  juris¬ 
diction  of  courts  with  which  we  have  no  quarrel.) 

The  Supreme  Court  has  decided  that  an  oath  (ex 
parte  Garland,  4  Wal.,  333)  to  be  administered  to  at¬ 
torneys  and  counsellors  in  courts  of  the  United  States 
was  ex  post  facto.  It  also  declared  (States  v.  DeWitt, 
9  Wal.,  11)  that  an  offense  described  in  an  act  of  Con¬ 
gress  when  committed  within  a  state  was  beyond  the 
power  of  control  by  Congress. 

It  has  said  (Collector  v.  Day,  11  Wal.,  113)  that  a 
tax  upon  the  salary  of  a  judicial  officer  of  a  state  was 
unconstitutional;  it  has  ruled  (United  States  v.  Klein, 
13  Wal.,  128)  that  a  provision  respecting  pardons  in  an 
appropriation  act  was  ex  post  facto,  and  that  (United 
States  v.  Railroad  Company,  17  Wall.,  322)  an  act  tax- 
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ing  interest  paid  by  railroads  on  their  bonds  was  uncon¬ 
stitutional  in  so  far  as  affecting  municipal  corporations. 
It  has  ruled  (United  States  v.  Reese,  92  U.S.,  214)  that 
certain  provisions  of  an  act  enforcing  the  rights  of  citi¬ 
zens  of  the  United  States  to  vote  were  beyond  the  limits 
of  the  15th  Amendment  to  the  Constitution,  and  in  United 
States  v.  Fox  (97  U.S.,  670),  a  certain  offense  committed 
in  bankruptcy  was  only  the  subject  of  state  legislation. 
It  has  held  that  an  act  of  Congress  relating  to  trade¬ 
marks  was  void  (Trade-mark  cases,  100  U.S.,  82)  as 
not  applying  to  commerce  placed  under  congressional 
control ;  it  has  ruled  that  under  a  resolution  of  the  House 
of  Representatives  (Kilbourn  v.  Thompson,  103  U.S., 
168)  certain  inquiries  indulged  in  by  the  House  of  Rep¬ 
resentatives  related  to  judicial  matters  and  implied  no 
power  to  compel  a  witness  to  testify.  It  has  decided 
(United  States  v.  Harris,  106  U.S.,  629)  that  a  provision 
of  the  Revised  Statutes  relating  to  conspiracies  to  deprive 
persons  of  the  equal  protection  of  the  laws  was  too 
broad.  It  has  held  (Civil  Rights  cases,  109  U.S.,  3) 
that  certain  sections  of  an  act  protecting  citizens  in  their 
civil  and  legal  rights  were  not  authorized — that  such  sec¬ 
tions  were  not  entitled  to  the  interpretation  given  them. 
It  has  declared  (Boyd  v.  United  States  116  U.S.,  616) 
an  act  of  Congress  applying  to  suits  for  penalties  or 
to  establish  a  forfeiture  was  unconstitutional.  It  has 
said  (Callan  v.  Wilson,  127  U.S.,  540)  that  in  the  Dis¬ 
trict  of  Columbia  in  grave  offenses  a  man  was  entitled 
to  a  trial  by  jury,  and  the  congressional  act  failing  to 
provide  it  was  unconstitutional. 

This  brings  the  list  down  to  1889.  Since  that  time, 
as  we  have  heretofore  shown,  the  Supreme  Court  has  not 
declared  a  single  act  of  Congress  unconstitutional  which 
was  of  real  practical  importance,  save  those  cases  we 
have  just  particularly  enumerated  in  which  it  has  to  the 
physical  and  material  damage  of  large  sections  of  the 
community  or  with  actual  danger  to  the  operations  of 
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government,  set  up  its  judgment  against  that  of  Con¬ 
gress. 

When  we  consider  carefully,  therefore,  the  cases  in 
which  the  Supreme  Court  has  overruled  Congress,  we 
are  brought  to  the  conclusion  that  as  a  protection  to  the 
individual  the  jurisdiction  has  been  almost  a  failure.  As 
a  political  institution  it  has  been  frightfully  dangerous. 
As  a  method  of  social  review  it  has  been  destructive  of 
human  life.  We  may  thus  conclude  that  no  adequate 
reason  exists  for  its  continuance. 

We  might  regard  the  power  we  are  discussing  with 
more  favor  if  the  Supreme  Court  had  been  solicitous  to 
maintain  the  rights  of  the  individual  as  against  the  ac¬ 
tion  of  Congress,  but  such  has  not  always  been  the  case. 

In  the  case  of  Robertson  v.  Baldwin  (165  U.S.,  275; 
41  Law  Ed.,  715)  a  sailor  was  held  in  prison  on  a  charge 
of  breaking  his  contract  of  service,  although  he  had  left 
his  ship  when  in  an  American  port  and  because  of  con¬ 
ditions  surrounding  his  employment.  On  the  authority 
of  maritime  laws  conceived  in  the  darkness  of  the  Mid¬ 
dle  Ages,  the  Supreme  Court,  with  one  member  absent 
and  one  member  (Justice  Harlan)  strongly  dissenting, 
held  that  such  a  law  of  Congress  did  not  create  a  hold¬ 
ing  to  involuntary  servitude.  The  law  enacted  by  Con¬ 
gress,  for  the  most  part  dated  from  1790,  long  before 
the  adoption  of  the  13th  Amendment,  and  its  continuance 
in  force  and  effect,  so  far  as  Congress  was  concerned, 
was  largely  to  have  been  considered  an  inadvertence, 
but  not  so  the  action  of  the  Supreme  Court.  With  the 
quite  common  inertia  of  legislative  bodies,  nearly  twenty 
years  had  to  elapse,  however,  before  the  situation  was 
corrected  by  Congress  through  a  proper  legislative  in¬ 
terpretation  of  the  13th  Amendment,  and  a  seaman’s  act 
was  passed  abolishing  the  system  which  had  been  con¬ 
secrated  by  the  Supreme  Court. 

Whatever  one  may  think  of  the  personal  qualities  of 
Moyer,  Haywood  and  Pettibone,  it  is  difficult  to  regard 
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their  forcible  removal  from  Colorado  to  Idaho  as  any¬ 
thing  but  kidnapping,  yet  the  Supreme  Court,  with  but 
one  dissent  (Pettibone  v.  Nichols,  203  U.S.  192;  51  Law 
Ed.,  148;  Moyer  v.  Nichols,  203  U.S.,  522;  51  Law  Ed., 
160)  held  that  no  constitutional  right  had  been  infringed 
by  this  executive  action. 

It  is  just  comment  to  say  that  in  Toledo  Newspaper 
Co.  v.  U.S.,  247  U.S.,  402,  62  Law  Ed.,  1186,  the  court 
apparently  considered  preservation  of  the  dignity  of  the 
judiciary  more  important  than  preservation  of  the  right 
of  free  speech  and  sustained  judgment  in  criminal  con¬ 
tempt  rendered  by  the  judge  offended  against,  a  situa¬ 
tion  hardly  to  be  reconciled  with  abstract  justice. 


PRACTICE  OF  FOREIGN  COUNTRIES  AS  TO 
REVIEW  OF  LEGISLATIVE  ACTS1 

As  we  have  indicated,  in  the  time  of  Blackstone  the 
Parliament  of  England  was  omnipotent,  as  indeed  it  still 
is.  It  is  immaterial  to  say  that  Parliament  is  a  court, 
and  that  as  a  court — the  highest  in  the  land — its  declara¬ 
tions  are  followed  by  other  courts.  It  is  undoubtedly 
true  that  at  the  important  periods  of  its  history  Parlia¬ 
ment  has  been  a  court.  (See  The  High  Court  of  Parlia¬ 
ment  and  its  Supremacy,  by  Mcllwain.)  Professor 
Mcllwain  remarks,  with  justice  (Preface,  page  X)  : 

To  say  that  the  present  attitude  of  our  courts  toward 
statutory  enactment  has  an  historical  basis,  to  hold  as  I  do 
that  it  is  a  judicial  habit  which  can  be  traced  back  to  con¬ 
ditions  in  mediaeval  England,  is  by  no  means  to  give  it  a 
clean  bill  of  health.  To  say  that  this  habit  has  precedent  for 
it  is  not  necessarily  to  say  that  it  is  wholly  good.  To  show 
that  it  has  marked  resemblances  to  conditions  in  Tudor,  Eng¬ 
land,  is  not  enough  to  shield  it  from  the  criticism  of  the  twen¬ 
tieth  century. 

It  suffices  that  at  the  present  time  Parliament  is  not 
a  court,  even  though  a  few  members  of  the  Upper  House 
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act  as  a  court  of  appeal,  those  so  acting  being  judges 
themselves,  though  theoretically  the  whole  House  of 
Lords  might  have  taken  part  in  the  judicial  action. 

England,  a  country  upon  whose  traditions  and  ideas 
of  liberty  our  own  are  largely  based,  and  in  which  the 
liberty  of  the  subject,  as  he  is  termed,  is  at  every  point 
as  well  conserved  as  possibly  can  be  the  liberty  of  a  citi¬ 
zen  of  the  United  States,  has  no  judicial  review.  Yet 
it  remains  a  country  as  to  which  we  may  understand 
Tennyson’s  tribute: 

A  land  of  settled  government, 

A  land  of  old  and  just  renown, 

Where  freedom  slowly  broadens  down 
From  precedent  to  precedent. 

If  we  cross  the  Channel  from  England  to  France  we 
find  according  to  Judicial  Power  and  Unconstitutional 
Legislation  that: 

Excluding  the  ill-fated  document  known  as  the  Polish  Con¬ 
stitution  of  May  3d,  1791,  the  French  constitution  of  September 
3d,  1791,  was  the  first  written  one  in  Europe.  Article  16  of 
its  declaration  of  the  rights  of  men  and  citizens  is  thus  trans¬ 
lated  : 

“Every  society  in  which  the  guarantee  of  rights  is  not 
secured,  or  the  separation  of  powers  is  not  fixed  has  no 
constitution.” 

Articles  1  and  3  of  Chapter  5  of  the  Constitution  provide: 

“The  judicial  power  cannot  in  any  case  be  exercised  by 
the  legislative  body  or  by  the  king. 

“The  tribunals  cannot  interfere  with  (s’immiscer  dans) 
the  exercise  of  the  legislative  power,  nor  suspend  the  exe¬ 
cution  of  the  laws,  nor  encroach  upon  administrative  func¬ 
tions,  not  cite  any  administrators  to  appear  before  them 
on  account  of  their  functions.” 

The  general  relation  of  the  French  constitution  of  1791  to 
the  past  was  revolutionary,  and  its  continuance  was  of  brief 
duration.  It’s  above  restriction  of  judicial  power  had,  how¬ 
ever,  a  future  and  a  past.  That  restriction  has  unquestion¬ 
ably  prevailed  in  France  from  1791  to  the  present  day  under 
all  forms  of  government. 

There  was  a  tremendous  reason  for  the  adoption  by  France 
of  the  rule  to  which  from  1791  it  has  adhered;  that  is,  that 
the  judiciary  should  not  presume  to  interfere  with  the  legis¬ 
lation  of  the  French  Assembly.  Reviewing  the  powers  exer- 
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cised  by  the  Parliament  (Parlement)  of  Paris,  itself  a  body 
of  judges,  Brooks  Adams,  in  his  “Theory  of  Social  Revolu¬ 
tion,”  referring  to  the  edict  prepared  by  Turgot  doing  away 
with  the  exemption  of  the  nobility  from  taxation,  says  (page 

141)  : 

“To  be  binding  the  edicts  had  to  be  registered  by  the 
Parliament  among  the  laws  of  France,  and  Parliament 
declined  to  make  the  registration  on  the  ground  that  the 
edicts  were  unconstitutional,  as  subversive  of  the  monarchy 
and  of  the  principle  of  order.  The  opinion  of  the  court 
was  long,  but  a  single  paragraph  gives  its  purport:  ‘The 
first  rule  of  justice  is  to  preserve  to  every  one  what  be¬ 
longs  to  him;  this  rule  consists,  not  only  in  preserving 
the  rights  of  property,  but  still  more  in  preserving  those 
belonging  to  the  person,  which  arise  from  the  prerogative 
of  birth  and  of  position.  .  .  .  From  this  rule  of  law  and 
equity  it  follows  that  every  system  which,  under  an  ap¬ 
pearance  of  humanity  and  beneficence,  would  tend  to  es¬ 
tablish  between  men  an  equality  of  duties,  and  to  destroy 
necessary  distinctions,  would  soon  lead  to  disorder  (the 
inevitable  result  of  equity),  and  would  bring  about  the 
overturn  of  civil  society.’  ” 

With  entire  propriety  Mr.  Adams  remarks  (page 

142)  : 

This  judicial  opinion  was  an  enunciation  of  the  archaic 
law  of  caste  as  opposed  to  the  modern  law  of  equality,  and  the 
cataclysm  of  the  French  Revolution  hinged  upon  the  incapacity 
of  the  French  aristocracy  to  understand  that  the  environment, 
which  had  once  made  caste  a  necessity,  had  yielded  to  another 
which  made  caste  an  impossibility. 

In  a  word  we  may  say  that  the  power  of  the  judges 
to  declare  an  act  unconstitutional  and  to  refuse  it  regis¬ 
tration  as  contrary  to  the  then  unwritten  constitution  of 
France — therefore  unconstitutional — was  a  most  impor¬ 
tant  factor  in  furthering  the  French  Revolution  with  all 
its  horrors. 

It  has  been  urged  by  at  least  one  bar  association  that 
the  effect  of  want  of  power  in  the  judiciary  to  review 
legislative  acts  in  France  has  made  of  the  French  judi¬ 
ciary  a  servile  body,  and  with  fine  inconsistency  the  same 
bar  association  report  has  sought  to  demonstrate  the 
truth  of  this  statement  by  referring  to  the  Dreyfus  Case, 
forgetting  that  the  decision  in  this  case  was  first  ren¬ 
dered  by  a  military  court-martial  and  was  finally,  to  trans- 
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late  exactly  the  French  word  “broken”  by  the  Court  of 
Cassation  of  France.  The  bar  association  also  forgets 
that  if  it  be  true  that  the  French  judiciary  is  servile, 
the  cause  is  to  be  found  in  quite  another  circumstance. 
A  man  enters  the  judicial  service  precisely  as  he  would 
enter  another  “career,”  such  as  that  of  the  diplomatic 
or  consular  service,  and  is  in  his  advancement  subject 
to  favor  of  the  executive  power.  Under  these  circum¬ 
stances  servility  may  be  profitable.  Reasoning  of  such  a 
nature,  ignoring  essential  facts,  coming  from  the  bar 
association  reminds  one  of  the  fanciful  logic  of  “Alice 
in  Wonderland.” 

If  we  turn  to  Germany  we  find  this  declaration  of 
Bluntschli’s  Public  General  Law  cited  by  Coxe  (page 
75): 

In  most  modern  states  there  is,  however,  no  legal  remedy 
against  the  validity  and  applicability  of  the  law  allowed  upon 
the  ground  that  the  contents  thereof  stand  in  contradiction  to 
the  constitution.  The  authority  of  the  legislative  body,  so  far  as 
its  functions  reach,  is  valid  as  the  highest  and  as  an  incontest¬ 
able  authority.  Hence  the  courts  are  not  empowered  to  touch 
the  contents  of  a  law  and,  by  their  own  authority,  to  declare 
the  same  to  be  invalid. 

Further  citing  from  Coxe  (page  95),  we  learn: 

The  quotation  from  Bluntschli’s  Public  Law,  previously 
given,  is  authority  for  the  proposition  that,  in  1863,  in  Ger¬ 
many,  no  judicial  court  could  declare  a  law  of  the  state  to 
be  void  because  conflicting  with  the  written  constitution  of  the 
state.  That  proposition  was  in  1863,  and  is  since,  equally  true 
of  the  jurisdictions  of  the  several  states  of  the  German  Em¬ 
pire.  Between  those  two  dates,  however,  two  most  interesting 
cases  have  been  cited,  in  the  first  of  which  the  truth  was 
denied,  with  great  ability  by  the  Hanseatic  Court  of  Upper 
Appeal  at  Lubeck.  In  the  second  case,  the  doctrine  of  the  first 
was  overruled  by  the  Imperial  Tribunal  or  Supreme  Court  of 
the  German  Empire.  Thus,  with  the  exception  of  a  temporary 
recognition  within  the  limited  territory  of  the  Hanseatic  re¬ 
public  the  proposition  in  question  has  always  been  law  in 
the  different  states  of  Germany  possessing  written  constitutions; 
that  is  to  say,  in  nearly  every  German  state. 

The  bar  association  before  referred  to  attributes  the 
combination  of  German  autocracy  and  German  socialism 
to  the  want  of  judical  control  over  legislative  acts. 
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coupled  with  the  fact  that  there  is  a  German  Council  of 
Revision  which  may  prevent  the  enactment  of  proposed 
laws  because  of  want  of  constitutionality  or  irrespective 
of  such  a  question.  There  is  no  apparent  connection 
between  the  powers  of  the  Council  of  Revision  and  the 
want  of  power  of  the  German  judiciary  over  legislative 
acts.  The  history  of  England  sufficiently  demonstrates 
that  judicial  power  over  constitutions  is  not  necessary 
to  insure  the  freedom  of  the  citizen  or  subject  to  escape 
authority. 

It  is  to  be  noted,  however,  that  in  Germany  the  high¬ 
est  imperial  court  may  now  declare  the  acts  of  subordi¬ 
nate  state  legislative  bodies  to  be  unconstitutional,  and 
this  affords  a  precedent  to  be  borne  in  mind  in  the  sub¬ 
sequent  discussion  of  the  whole  subject. 

Turning  to  Switzerland  we  discover  that  a  situation 
exists  analogous  to  that  prevailing  in  Germany,  but 
without  a  council  of  revision.  The  Swiss  Federal  Tri¬ 
bunal  is  obliged  to  obey  and  apply  all  laws  of  the  Federal 
assembly  in  all  cases  coming  under  its  jurisdiction,  the 
last  paragraph  of  article  113  of  its  constitution  reading: 

In  all  these  cases,  however  (covering  both  its  civil  and 
criminal  jurisdictions),  the  laws  and  general  obligatory  reso¬ 
lutions  passed  by  the  Federal  Assembly  and  also  the  treaties 
ratified  by  it  shall  be  binding  for  the  Federal  Tribunal. 

In  a  parallel  way,  the  judiciary  of  a  canton  may  not 
decide  whether  a  cantonal  law  is  or  is  not  repugnant  to 
the  cantonal  constitution,  although  it  would  seem  that 
the  Federal  Tribunal  may  pass  upon  the  question  as  to 
whether  the  cantonal  laws  are  contrary  to  the  Federal 
Constitution.  (Coxe,  pages  87,  88,  89). 

Having  discovered  that  England,  France,  Germany 
and  Switzerland  do  not  find  it  necessary  that  the  judi¬ 
ciary  should  review  national  legislative  action,  in  Eng¬ 
land  without  a  written  constitution  and  in  the  other 
countries  with  one,  it  does  not  seem  important  to  prolong 
further  this  branch  of  the  discussion.  It  becomes  rela¬ 
tively  unimportant  what  powers  of  control  over  colonial 
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action  are  retained  by  the  British  Privey  Council  as  to 
the  Australian,  South  African,  Canadian  and  other  col¬ 
onies  subordinate  to  the  British  Crown,  or  what  may 
be  the  provisions  of  the  constitution  of  Australia  or  of 
the  Dominion.  Still  less  important  to  us  is  the  discovery 
of  the  fact  that  in  Argentina,  Venezuela  and  perhaps 
other  South  American  countries,  the  judiciary  assumes  to 
override  the  legislature  in  its  actions  involving  consti¬ 
tutional  questions. 

GOVERNMENT  BY  JUDGES1 

In  1787  there  was  assembled  at  Philadelphia  a  con¬ 
vention  for  the  nominal  purpose  of  creating  better  busi¬ 
ness  and  commercial  relations  between  the  states.  A 
stronger  union  was  necessary.  Taking  advantage  of  this 
need,  the  reactionary  element  shaped  the  Constitution  of 
the  United  States. 

That  instrument  deserves  an  analysis.  Our  govern¬ 
ment  is  divided  into  three  great  departments — the  legis¬ 
lative,  the  executive,  and  the  judicial.  Of  these  three 
great  departments  which  compose  our  whole  scheme 
of  government,  the  control  of  only  one-sixth — that  is, 
the  election  of  the  lower  branch  of  the  legislative  de¬ 
partment,  the  House  of  Representatives — was  given  to 
the  people.  Indeed,  it  was  less  than  one-sixth,  because 
the  House  of  Representatives,  not  having  the  confirma¬ 
tion  of  public  officials  or  the  treaty  power  and  other 
privileges  which  were  given  to  the  Senate,  is  consider¬ 
ably  less  than  one-half  of  the  legislative  department. 
Besides,  the  election  of  the  members  of  the  House  of 
Representatives  was  not  granted  to  the  people,  as  we 
now  understand  the  word,  for  in  no  state  was  there 
“manhood  suffrage,”  but  the  right  of  voting  was  in  most, 
if  not  in  all,  restricted  by  a  property  qualification,  which 
in  some  states  meant  the  ownership  of  land. 

1  From  article  by  Honorable  Walter  Clark.  Government  by  Judges. 
Senate  document  6io.  63d  Congress,  2nd  Session.  Washington.  1914. 
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The  other  and  the  far  larger  part  of  the  legislative 
department — the  Senate — was  chosen  at  second  hand  by 
legislators,  themselves  chosen  originally  by  a  restricted 
suffrage.  It  was  soon  discovered  that  the  election  of 
senators  was  largely  controlled  by  the  great  financial 
interests.  Exceedingly  few  of  them  were  ever  frankly 
in  sympathy  with  the  masses.  They  were  not  in  accord 
with  the  “under  dog,”  to  whom  they  were  not  indebted 
for  their  seats  and  to  show  sympathy  for  whom  would  be 
a  sure  means  of  defeating  a  reelection.  This  was  soon 
understood,  and  as  far  back  as  1820,  now  more  than 
ninety  years  ago,  an  effort  was  made  to  amend  the  Con¬ 
stitution  to  require  the  election  of  senators  and  judges 
by  the  people.  But  so  powerful  had  been  the  influence  of 
the  great  corporations  and  the  allied  vested  interests  that 
it  took  ninety  years  for  the  people  to  win  the  right  to 
choose  the  senators  who  should  represent  them.  The 
fight  was  not  won  until  less  than  a  year  ago.  The  aston¬ 
ishing  change  in  the  tone  of  the  Senate  has  already  vin¬ 
dicated  the  wisdom  of  the  people  in  persistently  demand¬ 
ing  this  great  change. 

But  to  return  to  the  Constitution  of  the  United  States 
as  adopted  in  1787.  There  was  the  provision  for  the 
election  of  the  President.  This  was  not  given  to  the 
people,  and  it  was  intended  that  he  should  be  elected  at 
third  hand  hy  electors  chosen  by  the  legislatures  of  the 
different  states,  the  legislatures  being  chosen,  as  already 
stated,  by  restricted  suffrage.  This  system,  however, 
has  not  worked  out  as  intended.  The  people  demanded 
that  the  electors  should  be  chosen  by  themselves.  This 
was  done  gradually  as  state  after  state  made  this  change. 
After  nearly  forty  years  the  system  of  the  legislatures 
electing  the  presidential  electors  was  entirely  done  away 
with,  except  in  South  Carolina.  In  1876  Colorado  chose 
its  presidential  electors  by  the  legislature,  and  it  is  still 
in  the  power  of  any  state  legislature  to  change  the  elec¬ 
tion  of  its  presidential  electors  back  to  that  method — if 
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they  dare  to  do  it.  As  a  result,  however,  the  greatest 
constitutional  amendment  was  adopted  by  popular  ac¬ 
tion,  without  writing  any  amendment  into  the  Consti¬ 
tution,  for  the  people  captured  the  right  to  elect  the 
President  by  making  the  electors  mere  figureheads,  and 
have  ever  since  chosen  their  President  by  popular  vote. 
Though  each  elector  has  the  legal  power  still  to  cast  his 
vote  for  his  individual  choice,  no  one  has  yet  dared  even 
in  the  most  heated  contest,  as  in  the  Hayes-Tilden  elec¬ 
tion,  to  vote  for  a  candidate  other  than  the  one  for 
whom  he  was  pledged  to  vote. 

Now,  let  us  turn  to  the  third  department  of  the 
government,  which  in  the  beginning  was  considered  of 
so  little  influence  in  the  government  that  Chief  Justice 
Jay  of  the  Supreme  Court  of  the  United  States  resigned 
to  take  the  position  of  governor  of  New  York,  and  the 
appointment  to  the  Supreme  Court  was  declined  by  more 
than  one  when  tendered.  The  possibilities  of  the  court 
were  not  understood,  and  indeed  were  unknown  until 
its  vast  extension  of  power  was  grasped,  without  any 
grant  in  the  Constitution  itself,  by  an  obiter  dictum 
opinion  in  Marbury  v.  Madison.  Those  who  drafted  the 
Constitution  at  Philadelphia  had  been  careful  to  place 
the  judges  beyond  the  influence  of  public  opinion  by 
making  them  appointive,  at  fourth  hand,  by  the  Presi¬ 
dent,  who  was  to  be  chosen  at  third  hand,  subject  to  con¬ 
firmation  by  a  Senate  chosen  at  second  hand,  and  they 
were  to  hold  for  life,  so  as  to  be  free  from  any  considera¬ 
tion  whether  their  conduct  was  conformable  to  the  will 
of  the  people,  which  last,  with  well-framed  irony,  was 
proclaimed  as  the  “foundation  stone”  of  the  new  repub¬ 
lic. 

.  .  .  But  experience  has  demonstrated  the  absolute 
unwisdom  of  placing  irreviewable  power  in  the  hands  of 
any  man  or  set  of  men  by  life  tenure,  no  matter  how  wise 
or  pure  they  may  be.  It  had  proved  so  in  the  past  as 
to  kings,  though  there  had  been  some  good  kings,  and 
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it  proved  equally  so  as  to  life  judges,  for  state  after 
state  abolished  it.  As  to  the  United  States  judges, 
though  bill  after  bill  has  been  introduced  into  Congress 
to  change  their  life  tenure  into  tenure  for  a  term  of 
years,  and  their  method  of  appointment  into  election  by 
the  people  of  the  respective  districts  and  circuits  over 
which  they  preside,  the  influence  of  the  great  vested  in¬ 
terests  has  postponed  the  adoption  of  the  proposed  mea¬ 
sure. 

The  importance,  indeed  the  overwhelming  preponder¬ 
ance,  of  the  judiciary  in  the  government  was  unexpec¬ 
tedly  created  in  1803  by  a  decision  of  the  Supreme 
Court  of  the  United  States,  without  a  line  in  the  Con¬ 
stitution  to  authorize  it,  when  that  body  assumed  the 
right  to  nullify  and  veto'  any  act  of  Congress  that  they 
chose  to  hold  unconstitutional.  This  astonishing  decla¬ 
ration  was  made  in  the  case  known  as  Marbury  v.  Madi¬ 
son,  by  Chief  Justice  Marshall.  The  doctrine  was 
shrewdly  set  forth  in  an  obiter  dictum — that  is,  in  an 
opinion  which  did  not  call  for  an  execution  of  any  man¬ 
date  of  the  court — for  he  knew  that  Thomas  Jefferson, 
then  President,  would  not  recognize  the  validity  of  the 
opinion  nor  put  it  into  execution.  He  therefore  laid 
down  the  doctrine  that  the  court  could,  if  it  chose,  de¬ 
clare  that  any  act  of  Congress  was  unconstitutional,  but 
wound  up  by  deciding,  notwithstanding,  against  the 
plaintiff,  upon  the  ground  that  the  Supreme  Court  was  not 
authorized  to  issue  a  mandamus  or  writ  to  effectuate  the 
views  he  had  expressed.  A  few  years  later,  in  the  mat¬ 
ter  of  the  Yazoo  claims,  when  the  court,  through  the 
same  chief  justice,  held  an  act  unconstitutional  and  di¬ 
rected  the  issuance  of  a  writ  in  accordance  with  the 
opinion,  Andrew  Jackson,  then  President,  pithily  said : 
“John  Marshall  has  made  his  decision,  has  he?  Now 
let  us  see  him  execute  it.”  It  was  accordingly  never  ex¬ 
ecuted,  and  to  this  day  has  remained  a  blank  piece  of 
paper. 
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The  assertion  of  this  doctrine  was  promptly  seized 
upon  as  a  boon  by  the  special  interests  and  by  all  who 
at  heart  believed  in  the  government  of  the  many  for 
the  benefit  of  the  few.  It  has  practically  made  the 
courts  the  dominant  power  in  every  state  in  the 
Union.  Whenever  any  progressive  statute  has  not  been 
in  accord  with  the  economic  views  entertained  by  the 
courts,  it  has  always  been  in  their  power,  which  has  been 
very  generally  exercised,  to  declare  the  statute  in  ques¬ 
tion  was  unconstitutional  because  it  was  not  “due  process 
of  law,”  or  “deprives  of  the  equal  protection  of  the  law,” 
and  there  are  other  phrases  which  the  judges  use  at  will. 
Even  Magna  Carta,  which  was  a  treaty  between  King 
John  on  the  one  hand  and  thirteen  barons  and  thirteen 
bishops  on  the  other,  in  an  attempt  to  restrict  the  abso¬ 
lute  power  of  an  irresponsible  king,  has  sometimes  been 
resorted  to  as  being  in  some  inconceivable  way  a  heaven- 
born  bar  in  the  hands  of  the  courts  upon  the  power  of 
the  American  people.  The  phrases  above  quoted  are  very 
elastic  and  mean  just  whatever  the  court  passing  upon 
the  statute  thinks  most  effective  for  its  destruction.  This, 
of  course,  makes  of  vital  importance  the  inquiry,  “What 
are  the  beliefs  of  the  majority  of  the  court  on  economic 
questions,  and  what  happens  to  be  their  opinion  of  a 
sound  public  policy  ?”  A  power  so  great  and  so  ir- 
reviewable,  and  therefore  so  irresponsible,  has  become 
the  mainstay  of  the  antiprogressive  element. 

The  elastic  and  much  extended  phrase,  “due  pro¬ 
cess  of  law,”  historically  and  as  a  legal  concept,  relates 
only  to  procedure.  It  merely  requires  that  the  party  shall 
have  right  to  a  regular  trial  according  to  ordinary  pro¬ 
cedure.  In  the  Ives  case  (201  N.Y.,  271)  the  court  set 
aside  an  act  providing  for  the  compensation  of  workmen 
employed  in  eight  inherently  dangerous  trades.  This 
decision  required  an  amendment  to  the  state  constitu¬ 
tion  to  overrule  it.  This  is  but  one  instance  out  of  hun¬ 
dreds. 
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It  is  because  of  this  intrusion  of  the  economic  views 
of  the  judges  that  the  more  recent  state  constitutions 
resemble  rather  a  consolidated  edition  of  the  statutes 
than  a  declaration  of  the  organic  law  and  a  frame  of 
government.  The  judges  have  made  it  absolutely  neces¬ 
sary  that  amendments  to  the  Constitution  may  be  made 
more  easily  in  order  to  prevent  the  evil  that  is  caused  by 
their  opposition  to  all  progressive  measures  for  the  bet¬ 
terment  of  the  public. 

Professor  Corwin,  of  Princeton  University,  recently 
said  that — 

Due  process  of  law  is  not  a  legal  concept  at  all,  but  merely 
a  roving  commission  to  judges  to  sink  whatever  legislative 
craft  may  appear  to  them,  from  the  standpoint  of  vested  inter¬ 
ests,  to  be  of  a  piratical  tendency. 

Dean  Trickett  well  said: 

The  legislators  are  elected  to  speak,  and  usually  do  speak, 
the  people’s  will.  The  people  will  never  be  masters  in  their 
own  house  so  long  as  a  majority  of  nine  gentlemen,  pretending 
to  have  Marconigrams  from  the  defunct  men  of  1787  and  1788 
concerning  their  meaning  when  they  adopted  this  or  that  phrase 
of  the  Constitution,  arrogate  to  themselves  the  power  of  veto, 
and  not  merely  refuse  to  aid  in  the  enforcement  of  statutes, 
but  even  launch  prohibition  against  the  carrying  out  of  these 
statutes  by  those  who,  unhindered  by  them,  would  legally  exe¬ 
cute  them. 

The  14th  Amendment,  which  was  passed  for  the  pro¬ 
tection  of  the  negro,  has  been  construed  as  useless  to 
him,  but  it  has  become  a  tower  of  safety  to  the  vested 
interests,  who,  seeing  that  suffrage  was  becoming  more 
and  more  unrestricted,  and  that  the  President  had  been 
made  elective  practically  by  the  people,  and  that  they 
could  not  rely,  as  in  Europe,  upon  an  army  officered  by 
their  sons,  or  the  fulminations  of  a  state  church,  were 
thrown  back  upon  the  Senate,  chosen  largely  by  their 
influence,  and  the  appointment  of  judges  for  life,  mostly 
from  the  ranks  of  attorneys  who  had  been  their  em¬ 
ployees. 


*  *  * 
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It  would  be  well  to  inquire  just  here  what  authority 
there  is  in  the  Constitution  for  the  assertion  of  such  re¬ 
markable  power,  by  which  five  lawyers  sitting  in  Wash¬ 
ington  can  negative  an  act  of  Congress  passed  by  the 
House  and  Senate,  and  approved  by  the  President,  and 
overruling  the  precedents  of  the  court  on  which  they  sit, 
and  overruling,  beside,  the  views  of  four  judges  on  the 
same  bench,  as  happened  in  the  income  tax  case. 

There  is  not  a  line  in  the  Constitution  which  author¬ 
izes  the  assumption  of  this  unlimited  power  by  court. 
Nor  is  there  a  line  in  any  state  constitution  which  so 
authorizes  it.  The  members  of  the  legislatures  and  of 
Congress,  governors  and  Presidents,  are  equally  with  the 
judges  sworn  to  observe  the  Constitution.  There  is  no 
intimation  that  to  the  judges  was  given  the  power  to 
negative  the  exercise  of  their  sworn  duties  by  these  other 
officials,  and  the  presumption  was  that  all  equally  would 
obey  the  Constitution.  There  was  no  preeminence  given 
the  judges.  When  Congress,  or  a  legislature,  passes  a 
statute,  it  is  a  construction  by  the  majority  of  those 
bodies  that  it  is  constitutional.  When  the  President  or 
the  governor  vetoes  or  approves  it,  the  presumption  is 
that  he  has  acted  according  to  his  construction  of  the 
Constitution ;  but  as  the  presumption  is  that  the  greater 
number  of  men  are  better  informed  than  one,  by  the  con¬ 
stitutions  of  the  states  (and  the  Federal  Constitution)  in 
which  the  veto  power  is  given,  there  is  power  lodged  in 
the  legislature  or  Congress  to  overrule  a  veto  by  a  vote 
ranging  from  a  bare  majority  to  a  two-thirds  vote.  If 
the  executive  or  the  legislative  departments  disregard 
their  oaths,  the  remedy  is  correction  by  the  people  at  the 
next  election.  If  the  judges  make  a  mistake  in  vetoing 
a  statute,  there  is  no  power  to  correct  them,  especially  if 
holding  for  life;  Had  the  Constitution  given  the  judges 
the  power  to  set  aside  a  statute,  it  would  have  given  the 
legislature  the  same  power  as  in  case  of  the  executive  to 
overrule  their  veto.  Had  it  been  supposed  that  such 
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power  for  the  judges  was  concealed  in  the  Constitution, 
it  is  safe  to  say  that  it  would  not  have  been  ratified  by  a 
single  state. 

This  power  when  assumed  by  the  judges  in  Marbury 
v.  Madison  was  without  a  precedent  in  any  other  coun¬ 
try.  It  had  never  been  dreamed  of  before  in  any  other 
country  that  the  judges  would  assume  governmental 
functions  and  negative  the  action  of  the  men  who  were 
intrusted  with  the  lawmaking  duties.  It  had  been  at¬ 
tempted  only  once  in  England,  and  then  they  very 
promptly  hung  the  chief  justice  (Tressilian)  and  exiled 
his  associates.  And  the  feat  was  never  attempted  again 
by  any  subsequent  judges.  Indeed,  in  England  for  a  long 
time  the  judges  were  removable  at  the  will  of  the  King, 
and  when  that  was  abandoned  they  were  made  removable 
by  a  majority  vote  of  Parliament  without  trial  and  with¬ 
out  cause  shown.  This  is  the  law  in  England  to  this  day. 
If  the  judges  had  attempted  any  such  decision  as  our 
court  made  in  Marbury  v.  Madison,  in  the  Dartmouth 
College  case,  or  in  the  Income  Tax  case,  and  similar 
cases,  the  lawmaking  power  would  have  at  once  vindi¬ 
cated  its  rights  by  prompt  removal  of  the  judges. 

Neither  was  the  power  granted  to  the  United  States 
judges  by  the  convention  at  Philadelphia  in  1787.  The 
reactionary  element  which  was  in  charge  of  that  conven¬ 
tion  was  not  inadvertent  to  the  great  advantage  of  an  ir- 
reviewable  body  having  power  to  negative  the  will  of  the 
people.  They  attempted  to  get  into  the  Constitution  a 
provision  to  that  effect.  When  that  convenion  met,  to 
protect  themselves  from  any  influence  from  public 
opinion  and  in  defiance  of  the  maxim  that  government 
should  exist  only  by  the  consent  of  the  governed,  it  sat 
with  closed  doors.  The  members  were  sworn  not  to 
make  copies  of  any  resolution  or  other  action  or  to  cor¬ 
respond  with  constituents  or  communicate  with  others 
as  to  any  matters  pending  before  the  convention.  Any 
record  of  yeas  and  nays  was  forbidden;  but  fortunately 
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one  was  kept  without  the  knowledge  of  the  convention. 
The  journal  was  kept  secret,  and  the  motion  to  destroy 
it  fortunately  failed  by  one  majority.  Mr.  Madison’s 
copy  was  published  only  after  the  lapse  of  forty-nine 
years,  when  every  member  had  passed  beyond  human  ac¬ 
countability.  Only  twelve  states  were  ever  represented, 
and  one  of  these  withdrew  before  the  final  result  was 
reached.  Of  its  sixty-five  members,  only  fifty-five  ever 
attended,  and  so  far  from  being  unanimous,  only  thirty- 
nine  signed  the  Constitution,  and  some  actively  opposed 
its  ratification  by  their  own  states.  In  several  states  rati¬ 
fication  was  had  by  the  barest  majority.  In  New  York, 
I  believe,  a  majority  of  one  for  ratification  was  had  by 
persuading  a  member  of  the  legislature  to  absent  him¬ 
self.  Its  ratification  by  the  required  number  of  states 
was  secured  only  by  a  pledge  to  adopt  the  first  ten 
amendments  which  guaranteed  the  rights  of  man,  a  sub¬ 
ject  which  had  been  wholly  omitted.  In  no  state  was 
there  any  ratification  by  a  vote  of  the  people. 

Even  in  such  a  convention,  thus  composed  and  thus 
secluded  from  the  influence  of  public  opinion,  the  per¬ 
sistent  effort  to  grant  the  judges  such  power  was  re¬ 
peatedly  and  overwhelmingly  denied.  The  proposition 
was  made,  as  we  now  know,  from  Mr.  Madison’s  jour¬ 
nal,  that  “the  judges  should  pass  upon  the  constitution¬ 
ality  of  acts  of  Congress.”  This  was  defeated  June  4, 
receiving  the  votes  of  only  two  states.  It  was  renewed 
no  less  than  three  times,  i.e.,  on  June  6,  July  21,  and  fin¬ 
ally  again,  for  the  fourth  time,  on  August  15,  it  was 
brought  forward,  and  though  it  had  the  powerful  support 
of  James  Madison,  afterward  President  Madison,  and 
James  Wilson,  afterward  a  justice  of  the  United  States 
Supreme  Court,  the  proposition  at  no  time  received  the 
votes  of  more  than  three  states.  On  this  last  occasion, 
August  15,  Mr.  Mercer  thus  summed  up  the  thought  of 
the  convention,  as  evidenced  by  its  vote : 

He  disapproved  of  the  doctrine  that  the  judges,  as  expositors 
of  the  Constitution,  should  have  authority  to  declare  a  law  void. 
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He  thought  the  laws  ought  to  be  well  and  cautiously  made,  and 
then  to  be  incontrovertible. 

Though  the  doctrine  that  a  court  could  set  aside  a 
statute  and  deny  the  authority  of  the  lawmaking  power 
was  not  recognized  in  England  or  any  other  country, 
shortly  before  the  convention  met,  the  courts  of  four 
stajtes,  either  because  avid  of  power  or  because  they 
thought  themselves  a  substitute  for  the  authority  which 
before  the  Revolution  had  been  exercised  by  the  privy 
council  in  England  of  refusing  approval  to  the  statutes 
of  our  provinces,  had  asserted  such  authority.  In  Rhode 
Island  the  offending  judges,  who  were  elected  annually 
by  the  legislature,  were  dropped,  and  the  doctrine  in 
other  states  met  with  disapproval.  These  decisions  were 
recent,  and  Madison  and  Wilson  knew,  as  the  convention 
did,  that  they  were  endeavoring  to  confer  the  same 
power  on  the  Federal  Supreme  Court,  and  though  it  was 
persistently  presented  by  them  on  four  separate  occasions, 
it  was  thus  overwhelmingly  defeated. 

While  friends  of  this  doctrine  of  judicial  supremacy 
over  the  other  departments  of  the  government  have  in¬ 
geniously  argued  in  divers  ways  that  the  doctrine  can  be 
construed  into  the  Constitution,  these  votes  are  conclus¬ 
ive  that  the  convention  refused  to  put  it  there.  It  is  not 
reasonable  to  suppose  that  when  the  convention  gave  the 
President  the  veto  power,  but  expressly  provided  that  he 
could  be  overruled  by  two-thirds  vote  in  Congress,  that 
they  would  have  given  by  implication  a  greater  veto  to 
the  judges  without  expressly  so  stating  and  without 
making  their  action  reviewable,  as  in  the  case  of  the 
presidential  veto. 

However  plausible  the  arguments  in  favor  of  judicial 
supremacy,  its  friends  cannot  point  to  a  line  in  the  Con¬ 
stitution  which  confers  it.  The  only  words  that  can  even 
be  construed  as  giving  them  any  power  is  the  provision 
that  “the  Constitution  of  the  United  States  and  the  laws 
made  in  pursuance  thereof  shall  be  supreme.”  That  does 
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not  authorize  the  court  to  hold  any  act  of  Congress  un¬ 
constitutional,  but  it  means  that  when  a  state  statute  or 
constitution  conflicts  with  the  Federal  Constitution  and 
statutes  enacted  by  Congress  under  its  authority,  the  lat¬ 
ter  shall  govern,  just  as  a  later  act  controls  an  older  one. 

Even  in  Marbury  v.  Madison,  Judge  Marshall  did  not 
claim  that  any  express  provision  of  the  Constitution  con¬ 
ferred  this  power,  but  derived  it  by  implication.  Indeed, 
freed  from  the  prepossessions  derived  from  our  long  ac¬ 
quiescence  in  the  doctrine,  nothing  could  be  more  prepos¬ 
terous  than  the  proposition  that  five  lawyers  can  in  their 
discretion  set  aside  the  will  of  the  people  as  expressed  in 
an  act  by  the  Senate  and  House  and  approved  by  the 
President,  and  that  when  this  is  done  the  hundred  mil¬ 
lions  of  the  American  people  are  powerless  in  any  way 
to  review  such  decision. 


*  *  * 

Governor  Baldwin,  formerly  chief  justice  of  Con¬ 
necticut,  and  a  staunch  defender  of  high  prerogative  in 
the  courts,  recently  admitted  that — 

This  right  of  a  court  to  set  itself  up  against  the  legislature 
.  .  .  is  something  which  no  other  country  in  the  world  would 
tolerate. 

Mr.  Justice  Harlan  has  well  said: 

When  the  American  people  come  to  the  conclusion  that  the 
judiciary  of  this  land  is  usurping  to  itself  the  functions  of  the 
legislative  department  of  the  government  and  by  judicial  con¬ 
struction  only  is  declaring  what  should  be  the  public  policy  of 
the  United  States,  we  will  find  trouble.  Ninety  millions  of 
people — all  sorts  of  people — are  not  going  to  submit  to  the 
usurpation  by  the  judiciary  of  the  functions  of  other  depart¬ 
ments  of  the  government,  and  the  power  on  its  part  to  declare 
what  is  the  public  policy  of  the  United  States. 

I  need  not  now  refer  to  the  case  of  Chisholm  v. 
Georgia,  in  which  the  court  haled  a  sovereign  state,  like 
a  private  individual,  to  the  bar,  and  an  indignant  people 
promptly  prevented  the  recurrence  of  such  a  spectacle 
by  enacting  the  nth  Amendment,  as  to  which  the 
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court  as  late  as  1890,  in  Hans  v.  Louisiana,  134  LLS.,  11, 
said :  “This  amendment,  expressing  the  will  of  the  ulti¬ 
mate  sovereignty  of  the  whole  country,  superior  to  all 
legislatures  and  all  courts,  actually  reversed  the  descision 
of  the  Supreme  Court.”  This  has  happened  since  the  re¬ 
versal  of  the  income  tax  decision  by  the  i6th  Amend¬ 
ment.  I  will  not  refer  to  the  Dred  Scott  decision  which 
was  so  roundly  denounced,  bat  which  has  since  been 
cured  by  the  13th,  14th,  and  15th  Amendments. 

*  *  * 

Then  there  was  the  income  tax  case.  This  tax  had 
been  held  legal  by  the  court  for  one  hundred  years. 
Under  it,  during  the  war,  hundreds  of  millions  of  dollars 
had  been  collected  to  aid  in  saving  the  Union.  After 
long  insistence  by  the  people,  that  great  wealth  was 
escaping  its  due  share  of  taxation,  while  labor  and  men 
of  modest  means  bore  nearly  the  entire  burden  of  sup¬ 
porting  the  government,  a  new  income  tax  was  enacted, 
in  spite  of  the  influence  of  a  powerful  lobby  and  of  a 
large  part  of  the  press,  which  ridiculed,  after  being  duly 
inspired,  an  income  tax.  In  England  one-third  of  the 
support  of  the  government  was  derived  in  this  way  from 
the  superfluities  of  the  wealthy  by  the  levy  of  a  gradu¬ 
ated  income  tax  and  a  graduated  inheritance  tax,  in¬ 
creasing  the  per  cent  with  the  size  of  the  income.  The 
same  system  was  in  force  in  all  other  countries,  as  it  had 
been  in  ours.  The  bill  passed  the  lower  House  of  Con¬ 
gress  unanimously,  and  I  believe  there  were  only  one  or 
two  votes  against  it  in  the  Senate.  The  President,  who 
was  a  good  lawyer,  approved  it.  The  plutocracy  of  the 
country  was  opposed.  The  matter  was  brought  before 
the  Supreme  Court  of  the  United  States.  That  court  at 
first  affirmed  the  validity  of  the  act  in  accordance  with 
all  the  precedents.  Suddenly,  one  judge  changed  his 
views.  Information  was  imparted  upon  which  a  rehear¬ 
ing  was  asked  and  then  by  a  vote  of  five  to  four  the  act 
was  held  unconstitutional  and  set  aside,  to  the  amaze- 
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ment  of  the  whole  country  and  of  all  foreign  nations.  By 
what  means  this  changeable  judge  received  wireless  in¬ 
formation  as  to  the  views  of  the  thirty-nine  dead  men 
who  signed  the  Constitution  of  1787  has  never  been 
known.  Certainly  he  had  no  respect  for  the  opinions  of 
the  preceeding  judges  on  that  bench  who  had  held  other¬ 
wise,  nor  of  his  four  dissenting  brethern,  nor  for  his  own 
opinion  as  expressed  on  the  previous  hearing.  The  re¬ 
sult  was  that  the  vote  of  that  one  man  put  the  Congress 
and  the  President  into  the  absurd,  not  to  say  wicked,  at¬ 
titude  of  having  passed  a  law  in  violation  of  their  oaths 
to  support  the  Constitution.  He  also  showed  a  most 
profound  contempt  for  the  eighty  millions  of  people  who 
then  constituted  the  United  States,  but  a  great  regard 
for  the  interests  and  views  of  the  two  or  three  hundred 
thousand  owners  of  great  wealth.  The  result  was  that 
by  his  vote  he  transferred  over  $100,000,000  of  annual 
taxation  from  the  very  rich,  who  were  the  most  able  to 
pay  it,  and  placed  this  burden  upon  the  masses,  who  al¬ 
ready  paid  more  than  their  share  of  the  burdens  of  gov¬ 
ernment.  His  change  of  mind  has  thus  up  to  date  caused 
the  masses  to  pay  probably  $3,000,000  which  under 
the  will  of  the  people  as  expressed  by  the  vote  of  Con¬ 
gress  and  the  approval  of  the  President  should  have  been 
placed  upon  those  most  able  to  pay  it. 

The  power,  thus  construed  to  be  in  a  court,  or  indeed 
in  the  hands  of  one  man,  to  accomplish  such  an  act  as 
this  without  any  review  or  possibility  of  review  and  with¬ 
out  any  words  in  the  Constitution  conferring  it,  is  so  ex¬ 
orbitant  and  unprecedented  that  it  needs  no  argument  to 
demonstrate  that  it  ought  not  to  be  tolerated,  and  cannot 
safely  be  permitted  to  continue.  Not  the  Czar  of  Russia, 
nor  any  other  potentate,  would  have  dared  to  perpetrate 
such  an  act. 

*  *  * 

This  doctrine  is  based  upon  the  idea  that  though  a 
majority  of  the  senators  who  are  sworn  to  serve  the  Con- 
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stitution  may  either  viciously  or  ignorantly  violate  the 
Constitution  in  the  passage  of  an  act,  and  though  a  ma¬ 
jority  of  the  House  may  do  the  same,  and  though  the 
President  may  also  either  viciously  or  negligently  vio¬ 
late  his  oath  of  office  by  failing  to  veto  an  unconstitution¬ 
al  act,  and  a  minority  of  the  court  itself  may  do  the 
same,  the  five  men  who  constitute  the  majority  are  in¬ 
fallible  and  will  never  do  so,  not  even  when  they  reverse 
their  predecessors,  or,  as  in  the  income  tax  case,  their 
own  court. 

Marshall  was  a  great  judge  and  rendered  many  valu¬ 
able  decisions.  But  as  a  matter  of  history  we  know  that 
he  had  strong  bias  and,  like  other  men,  some  faults.  He 
was  Secretary  of  State  in  January,  1801,  when  appointed 
Chief  Justice  and  took  his  seat  on  the  bench.  Yet  he 
held  both  offices  up  to  the  night  of  March  3,  1801,  when 
his  office  as  Secretary  of  State  expired.  It  was  he  who, 
at  midnight,  signed  the  commission  to  Marbury,  which 
he  left  on  the  table  because  unable  to  deliver  it  before  the 
clock  struck  12,  for  Levi  Lincoln,  the  new  Attorney  Gen¬ 
eral  stood  by  him  (as  Parton  says)  with  Mr.  Jefferson’s 
watch  in  hand  and  forbade  him  to  proceed.  It  was  this 
commission  which  he  sought  to  validate  as  Chief  Justice 
when  a  mandamus  was  asked  to  compel  Madison,  the 
new  Secretary  of  State,  to  deliver  it.  He  did  not  issue 
the  mandamus.  If  he  had,  there  might  have  been  im¬ 
peachment  proceedings  which  would  have  nipped  this 
doctrine  in  the  bud,  as  was  done  in  England  by  the  exe¬ 
cution  of  Chief  Justice  Tressilian  and  the  exile  of  his 
associates. 

I  would  not  have  anyone  misunderstand  me.  I  am 
not  arguing  that  the  Supreme  Court  of  the  United 
States,  or  any  other  judges,  were  not  able  and  in¬ 
corruptible  because  they  have  differed  with  me  in  this 
matter.  Nor  does  the  fact  that  Thomas  Jefferson,  An¬ 
drew  Jackson,  Abraham  Lincoln,  William  J.  Bryan, 
Theodore  Roosevelt,  and  thousands  of  others  have  de- 
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nied  the  existence  of  this  power  in  the  judiciary  put  the 
judges  in  the  wrong.  But  the  fact  that  judges  are  able 
and  conscientious  does  not  confer  such  power  when  it 
cannot  be  found  in  the  Constitution. 

Men  of  ability  are  not  free  from  errors,  nor  from  be¬ 
ing  influenced  by  love  of  power.  However  conscientious 
they  may  be,  placing  them  on  the  bench  does  not  change 
their  nature  nor  the  views  which  while  at  the  bar  they 
have  entertained  of  the  sacredness  and  superiority  of 
vested  property  rights  over  human  rights. 

*  *  * 

In  reference  to  “Government  by  Judges”  who  hold 
the  ultimate  power  in  this  country,  since  there  is  no 
power  to  review  or  annul  their  action  when  they  set  aside 
legislation,  I  will  call  attention  to  the  measures  which 
have  been  proposed  for  curing  this  evil. 

1.  One  of  the  remedies  proposed,  as  to  the  United 
States  judges,  is  to  change  the  undemocratic  life  tenure 
into  tenure  for  a  term  of  years  and  to  make  them  elective 
by  the  people;  that  is,  that  the  district  judges  shall  be 
elected  by  the  people  of  their  respective  districts,  and  the 
circuit  judges  by  the  people  of  their  circuits,  as  in  most 
of  the  states,  and  that  the  country  shall  be  divided  into 
nine  divisions,  for  each  of  which  a  judge  of  the  United 
States  Supreme  Court  shall  be  chosen  by  the  people 
thereof,  and  that  the  judges  shall,  from  their  number, 
elect  the  Chief  Justice.  Such  an  amendment  has  been 
repeatedly  offered  in  Congress,  but  the  powerful  influ¬ 
ences  in  favor  of  the  present  system  have  so  far  pre¬ 
vented  its  adoption,  as  for  ninety  years  they  prevented 
the  passage  of  the  amendment  to  make  the  senators  elec¬ 
tive.  As  this  change  has  been  made  in  nearly  every  one 
of  the  states,  there  can  be  no  question  that  it  meets  popu¬ 
lar  approval  and  that  it  should  be  adopted.  It  is,  so  to 
speak,  a  modified  recall,  in  that  it  submits  a  judge’s  con¬ 
duct  to  popular  approval  at  stated  intervals.  It  will  not 
however,  cure  the  entire  trouble.  The  judges  of  most  of 
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the  states  have  been  made  elective  and  for  a  term  of 
years.  This  has  been  proved  beneficial  (for  the  continu¬ 
ance  of  the  former  system  had  become  unbearable),  but 
will  not  cure  the  evil  entirely  as  long  as  the  judges  retain 
their  assumed  power  of  an  irreviewable  veto  upon  legis¬ 
lation. 

2.  Another  remedy  proposed  and  which  has  been 
supported  by  Mr.  Bryan  and  other  trusted  leaders,  has 
been  the  “recall  of  the  judges.”  This  has  been  adopted 
in  California,  where  for  forty  years  the  railroads  and 
other  interests  practically  dictated  the  nomination  and 
election  of  the  majority  of  the  judges,  and  dictated  many 
decisions.  So  intolerable  was  the  condition  in  that  state 
that  when  an  amendment  to  this  effect  was  submitted  to 
the  people  it  was  adopted  by  more  than  one  hundred 
thousand  majority.  The  same  provision  has  been  adopted 
into  the  constitutions  of  Oregon,  Arizona,  Nevada,  and 
Colorado,  and  has  been  submitted  to  the  people  for  rati¬ 
fication  in  Kansas  and  Minnesota.  In  Arkansas  it  was 
adopted  by  the  people,  but  the  court  set  it  aside  on  a  tech¬ 
nicality.  When  Mr.  Taft  refused  to  approve  the  bill  ad¬ 
mitting  Arizona  as  a  state  because  it  contained  this  pro¬ 
vision,  the  people  of  that  state  wisely  submitted  to  his 
arbitrary  conduct ;  but  immediately  upon  becoming  a 
state  submitted  and  passed  an  amendment  reinserting 
that  provision. 

The  recall  of  judges  is  by  no  means  a  new  feature, 
except  in  the  fact  that  it  is  to  be  made  by  the  people.  In 
England  they  have  had  this  recall  ever  since  1688,  for 
though  the  judges  are  nominally  appointed  for  life,  they 
hold  subject  to  a  provision  that  they  can  be  removed  at 
will  and  without  cause  by  a  majority  vote  in  Parliament. 

We  will  come  a  little  nearer  home.  In  Massachusetts 
they  have  always  had  exactly  the  same  provision  in  their 
constitution.  When  in  1820  there  was  a  convention  to 
revise  their  constitution,  Daniel  Webster  and  others  who 
represented,  as  he  did,  vested  interests,  earnestly  pleaded 
to  strike  out  this  provision,  arguing  that  it  would  make 


DECISIONS  OF  THE  SUPREME  COURT 


73 


the  judges  subservient  to  any  passing  gust  of  popular 
will.  But  Massachusetts  had  a  better  opinion  of  her 
people  and  of  her  judges.  The  convention  refused  to 
strike  out  thq  provision,  which  is  still  in  their  constitu¬ 
tion.  In  England  and  in  Massachusetts  and  other  states 
which  have  such  a  provision,  it  has  not  been  often,  if 
ever,  used;  but,  in  the  language  of  Mr.  Wilson,  it  has 
been,  it  seems,  a  good  “gun  behind  the  door.” 

The  recall  of  the  judges  is  unnecessary  where  they 
hold  for  a  term  of  years,  and  not  for  life,  provided  they 
are  really  nominated  and  elected  by  the  people.  The  re¬ 
call  as  applied  to  the  judges  is  objectionable,  in  my 
judgment,  for  many  reasons,  and  among  them  this,  that 
it  can  be  applied  to  cases  of  ordinary  litigation  where  the 
judge  is  exercising  only  his  legitimate  judicial  function. 
If  as  to  such  matters  he  proves  corrupt,  he  can  be  im¬ 
peached  ;  and  if  he  proves  feeble,  he  can  be  dropped  at 
the  end  of  his  term.  The  other  proposed  remedies,  which 
are  set  out  below,  have  the  great  advantage  that  they  ap¬ 
ply  to  prohibit,  or  to  review,  the  courts  only  when  they 
attempt  to  exercise  legislative  functions  by  setting  aside 
acts  of  the  legislature  or  Congress  without  any  consti¬ 
tutional  authority  in  themselves  to  do  so. 

3.  There  is  the  remedy  which  has  been  ably  advo¬ 
cated  by  Mr.  Roosevelt,  which  is  commonly  called  by  its 
opponents  the  “recall  of  judicial  decisions.”  In  sub¬ 
stance,  however,  it  simply  applies  to  the  decisions  of  the 
courts  on  constitutionality  of  statutes,  the  same  remedy 
that  the  Constitution  now  gives  as  to  the  veto  of  the 
President,  to  wit,  that  the  statute  which  has  received  a 
judicial  veto  shall  be  submitted  to  Congress,  or  the  legis¬ 
lature,  as  may  be,  and  if  the  court’s  veto  is  overruled  by 
the  same  vote  that  is  required  to  overrule  an  executive 
veto,  the  statute  shall  be  held  in  force.  There  can  logic¬ 
ally  be  no  objection  to  applying  to  the  judicial  veto  that 
has  been  assumed  without  express  authority  the  method 
that  is  given  to  review  the  expressly  conferred  executive 
veto. 
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4.  Another  remedy,  still,  is  a  suggested  amendment 
that  the  courts  shall  not  be  permitted  to  hold  any  statute 
unconstitutional.  Seeing  that  in  every  legislature  and 
every  Congress  the  members  are  sworn  to  obey  the  Con¬ 
stitution  equally  with  the  judges,  and  that  in  those  bodies 
there  is  always  a  large  number  of  lawyers,  and  other  men 
of  equal  ability  to  the  judges,  there  is  no  reason  that  we 
should  not  conform  our  procedure  in  this  matter  to  that 
of  England  and  all  other  countries  which  have  always 
denied  to  the  judges  any  control  over  legislation,  and 
which  have  always  refused  the  courts  the  overwhelming 
power  of  an  irreviewable  veto  upon  legislation  which  our 
judges  have  assumed.  In  Ohio  their  recent  constitution 
has  modified  this  suggestion  by  providing  that  the  courts 
shall  hold  no  statute  unconstitutional  if  more  than  one 
judge  dissents. 

This  would  seem  logical,  even  if  the  judges  rightfully 
possessed  the  veto  power,  because  the  United  States  Su¬ 
preme  Court  has  always  held  that  no  statute  should  be 
declared  unconstitutional  unless  it  was  so  “beyond  all 
reasonable  doubt.”  Ogden  v.  Saunders,  12  Wheat.,  269. 
In  practice,  however,  we  may  observe  that  the  court  held 
the  income  tax  unconstitutional  when  all  previous  courts, 
and  indeed  the  same  court  in  that  very  case,  had  held 
that  statute  constitutional,  and  the  opinion  in  favor  of 
its  unconstitutionality  was  by  a  vote  of  five  to  four.  Upon 
this  showing,  certainly,  its  unconstitutionality  was  not 
“clear  beyond  a  reasonable  doubt.”  But  men  possessed 
of  irreviewable,  irresponsible  powers  are  capable  of 
strange  reasoning  and  strange  conduct,  and  judges  are 
no  exception. 

5.  But  irrespective  of  the  slow  process  of  constitu¬ 
tional  amendment,  which  the  interests  will  fight  in  every 
state  legislature,  there  is  a  remedy  at  hand  and  already 
in  the  power  of  Congress,  if  they  choose  to  exert  it. 

As  to  judges  below  the  Supreme  Court,  they  are  cre¬ 
ated  not  by  the  Constitution,  but  by  an  act  of  Congress. 
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Congress  can,  therefore,  abolish  any  district  of  circuit  at 
will.  It  has  abolished  several  districts,  and  in  1802  it 
abolished  sixteen  circuit  judges  at  a  blow.  It  is,  there¬ 
fore,  in  the  power  of  Congress  to  exercise  the  same 
power  that  is  possessed  by  Parliament  in  England  and  by 
the  legislature  under  the  constitution  of  Massachusetts 
and  some  other  states,  of  dropping  the  judges  by  a  ma¬ 
jority  vote,  with  the  approval  of  the  President. 

Nor  is  the  Congress  without  power  as  to  the  Supreme 
Court,  for  the  Constitution  provides  that,  except  as  to 
the  few  cases  in  which  the  Supreme  Court  has  original 
jurisdiction,  it  shall  have  appellate  jurisdiction  “with  such 
exceptions  and  under  such  regulations  as  Congress  shall 
make.”  It  is,  therefore,  entirely  within  the  power  of  Con¬ 
gress  to  deprive  the  courts  of  assuming  jurisdiction  to  hold 
any  statute  unconstitutional.  Such  an  act  was  held  con¬ 
stitutional  by  the  court  itself  in  the  McCardle  case  (7 
Wall.),  in  which  Congress  deprived  the  court  of  juris¬ 
diction  of  an  appeal  by  an  act  passed  even  after  the 
appeal  was  taken  and  the  court  held  that  they  were  dis¬ 
abled  to  proceed.  Indeed,  the  court  recognized  this  power 
in  Marbury  v.  Madison,  the  very  case  in  which  the  ex¬ 
traordinary  doctrine  of  the  judicial  veto  was  first  put 
forward,  for  after  declaring  the  statute  unconstitutional, 
the  court  wound  up  by  holding  that  it  could  not  put  its 
opinion  into  effect,  because  Congress  had  not  authorized 
them  to  issue  any  writ  to  execute  their  judgment  by  a 
mandamus,  which  would  have  been  necessary  in  that  case. 

THE  CONSTITUTION  AND  THE 
SUPREME  COURT 1 

At  intervals  of  about  fifty  years  there  occurs  a  cer¬ 
tain  amount  of  criticism  of  the  Supreme  Court  because 
of  its  decisions  on  questions  of  constitutional  law. 

1  From  article  by  C.  B.  Ames.  The  Law  Student,  i:  14.  January,  1924. 
Reprinted  from  Texico  Star.  September,  1923. 
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The  first  serious  criticism  was  led  by  Jefferson,  and 
was  based  on  decisions  of  the  court  upholding  acts  of 
Congress.  He  said:  “There  is  no  danger  that  I  appre¬ 
hend  so  much  as  the  consolidation  of  our  government 
by  the  noiseless  and  therefore  alarming  instrumentality 
of  the  Supreme  Court.  This  is  the  form  in  which  feder¬ 
alism  now  arrays  itself,  and  consolidation  is  the  present 
principle  of  distinction  between  republicans  and  the 
pseudo-republicans  but  real  federalists.” 

The  danger  here  emphasized  was  “the  consolidation 
of  our  government”  by  sustaining  acts  of  Congress, 
while  since  that  time  the  danger  which  others  have  felt 
has  been  the  failure  of  the  court  to  sustain  such  acts. 
For  instance,  after  the  Civil  War,  the  court  held  uncon¬ 
stitutional  acts  of  Congress  which  were  very  dear  to  the 
Republicans  of  that  date,  and  the  attack  on  the  court 
went  so  far  at  that  time  as  the  passage  of  an  act  by  the 
House  of  Representatives  to  require  a  two-thirds  ma¬ 
jority  of  the  judges  in  order  to  declare  an  act  of  Con¬ 
gress  unconstitutional.  The  criticism  of  the  court  today 
is  chiefly  because  it  has  decided  that  Congress  did  not 
have  the  power  to  enact  certain  statutes,  such  as  the 
Child  Labor  Law. 

Thus  the  pendulum  has  swung  to  the  other  extreme. 
In  the  beginning  the  fear  was  that  the  court  would  up¬ 
hold  the  consolidation  of  power  in  Washington ;  now  the 
fear  is  that  the  court  will  not  uphold  the  consolidation  of 
power  in  Washington. 

Criticism  of  the  present  day,  like  the  criticism  fifty 
years  ago,  will  die  out  when  the  people  take  a  sober 
second  thought  and  remember  that  we  have  a  written 
Constitution  which  is  the  supreme  law  of  the  land  and 
binding  upon  the  courts. 

The  Constitution  is  the  written  agreement  by  the 
people  of  the  several  states  creating  the  union  of  the 
states,  defining  the  purposes  of  the  union,  and  prescrib¬ 
ing  the  extent  and  limits  of  the  powers  to  be  exercised 
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by  the  United  States  and  those  reserved  by  the  individu¬ 
al  states.  The  Supreme  Court  is  the  tribunal  created  by 
the  Constitution,  to  which  is  referred  all  disputes  between 
the  union  and  the  individual  states  as  to  their  respective 
rights  and  powers  under  the  contract — that  is  to  say,  the 
Constitution.  The  Supreme  Court  of  course  exercises 
judicial  power  in  many  cases,  but  in  cases  involving  con¬ 
stitutional  law  the  question  which  frequently  arises  is 
whether  the  power  which  has  been  exercised  has  been 
conferred  by  the  Constitution  upon  Congress  or  by  the 
Constitution  reserved  to  the  individual  states.  It  is  im¬ 
portant  to  bear  in  mind  that  the  Supreme  Court  is  the 
tribunal  or  umpire  to  settle  disputes  between  the  individu¬ 
al  states  and  the  union.  If  this  fundamental  fact  is 
borne  in  mind,  it  answers  most  of  the  criticisms  of  the 
court. 

Take  for  example  the  decision  in  the  Child  Labor 
Case.  There  the  question  involved  was  whether  the  con¬ 
tract — that  is  the  Constitution — conferred  upon  Con¬ 
gress  the  right  to  regulate  child  labor  in  the  various 
states,  or  whether  that  right  was  reserved  by  the  states. 
The  court  held  that  the  power  was  not  conferred  upon 
Congress  but  that  it  resided  in  the  states  and,  therefore, 
the  act  of  Congress  was  unconstitutional.  The  case  did 
not  involve  the  wisdom  of  a  child  labor  law,  but  solely  a 
question  of  power.  Obviously,  Congress,  under  the  con¬ 
tract — the  Constitution,  cannot  be  the  judge  of  its  own 
power  because  the  Constitution  specifically  enumerates 
the  powers  conferred  upon  Congress  and  specifically  de¬ 
nies  it  other  powers.  It  likewise  declares  that  all  power 
not  conferred  on  the  union  is  reserved  to  the  several 
states. 

When  an  issue  of  power  arises,  it  is  an  issue  between 
the  states  on  the  one  side  and  the  union  on  the  other. 
The  Supreme  Court  is  the  umpire  to  which  this  dispute 
is  referred,  and  obviously  it  would  be  unfair  to  ask  the 
states  to  agree  that  the  decision  should  be  against  them 
when  a  majority  of  the  judges  were  for  them. 
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It  is  claimed  by  some  that  the  courts  usurped  the 
power  to  declare  an  act  of  the  legislature  invalid,  but 
this  claim  finds  no  support  in  our  history.  It  is  inciden¬ 
tal  to  the  right  of  the  people  to  adopt  a  written  Consti¬ 
tution  and  make  it  binding  upon  all  the  agencies  which  it 
creates,  including  the  legislative  department.  If  an  act 
of  the  legislature  is  in  conflict  with  the  Constitution,  the 
court  is  bound  either  to  enforce  the  Constitution  or  the 
act  of  the  legislature.  It  cannot  enforce  both  when  they 
conflict  with  each  other,  and,  therefore,  the  supremacy  of 
the  Constitution  implies  the  duty  of  the  court  to  obey  it 
and  not  the  conflicting  act  of  the  legislature. 

In  fact,  this  power  has  been  conferred  upon  and  ex¬ 
ercised  by  the  courts  from  the  earliest  time.  It  was  a 
familiar  practice  of  the  courts  before  the  assembling  of 
the  convention  of  1787 ;  legislative  acts  had  been  held 
unconstitutional  in  Virginia,  New  Jersey,  Rhode  Island, 
and  North  Carolina  prior  to  that  time;  and  several  of 
the  lawyers  and  judges  who  participated  in  those  cases 
were  members  of  the  Constitutional  Convention,  includ¬ 
ing  Wythe  and  Blair  of  Virginia,  Brearley  of  New 
Jersey,  and  Davie  of  North  Carolina. 

It  was  well  recognized  in  the  convention  that  the  Su¬ 
preme  Court  would  have  this  power.  On  various  occa¬ 
sions  during  the  debates  Messrs.  Gerry,  King,  Martin, 
Mason,  Madison,  Morris,  Sherman,  and  others  specific¬ 
ally  stated  the  existence  of  this  power,  and  at  no  time 
did  any  member  of  the  convention  deny  it.  (Records  of 
Federal  Convention,  Farrand.  Vol.  I.  p.  97-109:  Vol.  II. 
p.  27,  76,  78.)  The  existence  of  this  power  was  also  fully 
recognized  by  the  states  in  their  convention  which  rati¬ 
fied  the  Constitution.  (Farrand.  Vol.  III.  p.  220,  240; 
The  Federalist,  particularly  No.  78;  Beveridge’s  Life  of 
Marshall.  Vol.  I.  p.  322,  429,  452.) 

In  addition  to  this,  after  the  adoption  of  the  Consti¬ 
tution,  the  power  was  at  once  recognized  and  exercised 
without  criticism  from  any  source.  (Warren’s  The  Su¬ 
preme  Court.  Vol.  I.  p.  65.) 
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Our  form  of  government  is  unique.  It  consists  of 
one  union  supreme  within  its  sphere,  but  composed  of 
forty-eight  states,  each  of  which  is  supreme  within  its 
sphere.  It  extends  over  a  vast  area,  and  embraces  an 
enormous  population  with  many  varying  local  conditions. 
It  is  designed  to  insure  unity  of  action  in  all  interstate 
and  international  affairs,  but  diversity  of  action  in  local 
affairs. 

The  Supreme  Court  is  the  tribunal  erected  to  deter¬ 
mine  the  difficult  and  delicate  issues  arising  between  the 
nation  and  the  state,  and  it  is  the  duty  of  all  citizens  who 
know  and  love  our  institutions  to  support  the  court  in  the 
discharge  of  its  great  and  delicate  duty  of  preserving 
cur  constitutional  form  of  limited  government. 


MARBURY  V.  MADISON  1 

The  question  whether  an  act  repugnant  to  the  Con¬ 
stitution  can  become  the  law  of  the  land,  is  a  question 
deeply  interesting  to  the  United  States ;  but.  happily,  not 
of  an  intricacy  proportioned  to  its  interest.  It  seems  only 
necessary  to  recognize  certain  principles  supposed  to 
have  been  long  and  well  established,  to  decide  it. 

That  the  people  have  an  original  right  to  establish, 
for  their  future  government,  such  principles  as,  in  their 
opinion,  shall  most  conduce  to  their  own  happiness,  is  the 
basis  on  which  the  whole  American  fabric  has  been 
erected.  The  exercise  of  this  original  right  is  a  very 
great  exertion ;  nor  can  it  nor  ought  it  to  be  frequently 
repeated.  The  principles,  therefore,  so  established,  are 
deemed  fundamental.  And  as  the  authority  from  which 
they  proceed  is  supreme,  and  can  seldom  act,  they  are 
designed  to  be  permanent. 

This  original  and  supreme  will  organizes  the  govern¬ 
ment,  and  assigns  to  different  departments  their  respec- 

1  Decision  by  Chief  Justice  Marshall.  United  States  Supreme  Court. 
1803.  1  Cranch  137;  2  Sawyers’  ed.  60. 
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tive  powers.  It  may  either  stop  here,  or  establish  cer¬ 
tain  limits  not  to  be  transcended  by  those  departments. 

The  government  of  the  United  States  is  of  the  latter 
description.  The  powers  of  the  legislature  are  defined 
and  limited;  and  that  those  limits  may  not  be  mistaken, 
or  forgotten,  the  Constitution  is  written.  To  what  pur¬ 
pose  are  powers  limited,  and  to  what  purpose  is  that 
limitation  committed  to  writing,  if  these  limits  may,  at 
any  time,  be  passed  by  those  intended  to  be  restrained? 
The  distinction  between  a  government  with  limited  and 
unlimited  powers  is  abolished,  if  those  limits  do  not  con¬ 
fine  the  persons  on  whom  they  are  imposed,  and  if  acts 
prohibited  and  acts  allowed  are  of  equal  obligation.  It 
is  a  proposition  too  plain  to  be  contested,  that  the  Consti¬ 
tution  controls  any  legislative  act  repugnant  to  it ;  or, 
that  the  legislature  may  alter  the  Constitution  by  an  or¬ 
dinary  act. 

Between  these  alternatives  there  is  no  middle  ground. 
The  Constitution  is  either  a  superior  paramount  law,  un¬ 
changeable  by  ordinary  means,  or  it  is  on  a  level  with 
ordinary  legislative  acts,  and,  like  other  acts,  is  alterable 
when  the  legislature  shall  please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a 
legislative  act  contrary  to  the  Constitution  is  not  law ;  if 
the  latter  part  be  true,  then  written  constitutions  are  ab¬ 
surd  attempts,  on  the  part  of  the  people,  to  limit  a  power 
in  its  nature  illimitable. 

Certainly  all  those  who  have  framed  written  constitu¬ 
tions  contemplate  them  as  forming  the  fundamental  and 
paramount  law  of  the  nation,  and,  consequently,  the  the¬ 
ory  of  every  such  government  must  be,  that  an  act  of  the 
legislature  repugnant  to  the  Constitution,  is  void. 

This  theory  is  essentially  attached  to  a  written  con¬ 
stitution,  and  is  consequently  to  be  considered,  by  this 
court,  as  one  of  the  fundamental  principles  of  our  so¬ 
ciety.  It  is  not,  therefore,  to  be  lost  sight  of  in  the  fur¬ 
ther  consideration  of  this  subject. 
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If  an  act  of  the  legislature,  repugnant  to  the  Constitu¬ 
tion,  is  void,  does  it,  notwithstanding  its  invalidity,  bind 
the  courts,  and  oblige  them  to  give  it  effect?  Or,  in 
other  words,  though  it  be  not  law,  does  it  constitute  a 
rule  as  operative  as  if  it  was  a  law?  This  would  be  to 
overthrow  in  fact  what  was  established  in  theory;  and 
would  seem,  at  first  view,  an  absurdity  too  gross  to  be 
insisted  on.  It  shall,  however,  receive  a  more  attentive 
consideration. 

It  is  emphatically  the  province  and  duty  of  the  judi¬ 
cial  department  to  say  what  the  law  is.  Those  who  ap¬ 
ply  the  rule  to  particular  cases,  must  of  necessity  ex¬ 
pound  and  interpret  that  rule.  If  two  laws  conflict  with 
each  other,  the  courts  must  decide  on  the  operation  of 
each. 

So  if  a  law  be  in  opposition  to  the  Constitution ;  if 
both  the  law  and  the  Constitution  apply  to  a  particular 
case,  so  that  the  court  must  either  decide  that  case  con¬ 
formably  to  the  law,  disregarding  the  Constitution,  or 
conformably  to  the  Constitution,  disregarding  the  law, 
the  court  must  determine  which  of  these  conflicting  rules 
governs  the  case.  This  is  of  the  very  essence  of  judicial 
duty. 

If,  then,  the  courts  are  to  regard  the  Constitution,  and 
the  Constitution  is  superior  to  any  ordinary  act  of  the 
legislature,  the  Constitution,  and  not  such  ordinary  act, 
must  govern  the  case  to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle  that  the 
Constitution  is  to  be  considered,  in  court,  as  a  paramount 
law,  are  reduced  to  the  necessity  of  maintaining  that 
courts  must  close  their  eyes  on  the  Constitution,  and  see 
only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of 
all  written  constitutions.  It  would  declare  that  an  act 
which,  according  to  the  principles  and  theory  of  our 
government,  is  entirely  void,  is  yet,  in  practice,  complete¬ 
ly  obligatory.  It  would  declare  that  if  the  legislature 
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shall  do  what  is  expressly  forbidden,  such  act,  notwith¬ 
standing  the  express  prohibition,  is  in  reality  effectual. 
It  would  be  giving  to  the  legislature  a  practical  and  real 
omnipotence,  with  the  same  breath  which  professes  to 
restrict  their  powers  within  narrow  limits.  It  is  pre¬ 
scribing  limits,  and  declaring  that  those  limits  may  be 
passed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed 
the  greatest  improvement  on  political  institutions,  a  writ¬ 
ten  Constitution,  would  of  itself  be  sufficient,  in  America, 
where  written  constitutions  have  been  viewed  with  so 
much  reverence,  for  rejecting  the  construction.  But  the 
peculiar  expressions  of  the  Constitution  of  the  United 
States  furnish  additional  arguments  in  favor  of  its  re¬ 
jection. 

The  judicial  power  of  the  United  States  is  extended 
to  all  cases  arising  under  the  Constitution. 

Could  it  be  the  intention  of  those  who  gave  this 
power,  to  say  that  in  using  it  the  Constitution  should  not 
be  looked  into?  That  a  case  arising  under  the  Constitu¬ 
tion  should  be  decided  without  examining  the  instrument 
under  which  it  arises? 

This  is  too  extravagant  to  be  maintained. 

In  some  cases,  then,  the  constitution  must  be  looked 
into  by  the  judges.  And  if  they  can  open  it  at  all,  what 
part  of  it  are  they  forbidden  to  read  or  to  obey  ? 

There  are  many  other  parts  of  the  Constitution  which 
serve  to  illustrate  this  subject. 

It  is  declared  that  “no  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  state.”  Suppose  a  duty  on 
the  export  of  cotton,  of  tobacco,  or  of  flour;  and  a  suit 
instituted  to  recover  it.  Ought  judgment  to  be  rendered 
in  such  a  case?  Ought  the  judges  to  close  their  eyes  on 
the  Constitution,  and  only  see  the  law? 

The  Constitution  declares  “that  no  bill  of  attainder 
or  ex  post  facto  law  shall  be  passed.” 

If,  however,  such  a  bill  should  be  passed,  and  a  per- 
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son  should  be  prosecuted  under  it,  must  the  court  con¬ 
demn  to  death  those  victims  whom  the  Constitution  en¬ 
deavors  to  preserve  ? 

“No  person,”  says  the  Constitution,  “shall  be  con¬ 
victed  of  treason  unless  on  the  testimony  of  two  wit¬ 
nesses  to  the  same  overt  act,  or  on  confession  in  open 
court.” 

Here  the  language  of  the  Constitution  is  addressed 
especially  to  the  courts.  It  prescribes,  directly  for  them, 
a  rule  of  evidence  not  to  be  departed  from.  If  the  legis¬ 
lature  should  change  that  rule  and  declare  one  witness, 
or  a  confession  out  of  court,  sufficient  for  conviction, 
must  the  constitutional  principle  yield  to  the  legislative 
act? 

From  these  and  many  other  selections  which  might 
be  made,  it  is  apparent  that  the  framers  of  the  Constitu¬ 
tion  contemplated  that  instrument  as  a  rule  for  the  gov¬ 
ernment  of  courts,  as  well  as  of  the  legislature. 

Why  otherwise  does  it  direct  the  judges  to  take  an 
oath  to  support  it?  This  oath  certainly  applies  in  an  es¬ 
pecial  manner  to  their  conduct  in  their  official  character. 
How  immoral  to  impose  it  on  them,  if  they  were  to  be 
used  as  the  instruments,  and  the  knowing  instruments, 
for  violating  what  they  swear  to  support ! 

The  oath  of  office,  too,  imposed  by  the  legislature,  is 
completely  demonstrative  of  the  legislative  opinion  on 
this  subject.  It  is  in  these  words :  “I  do  solemnly  swear 
that  I  will  administer  justice  without  respect  to  persons, 
and  do  equal  right  to  the  poor  and  to  the  rich ;  and  that 
I  will  faithfully  and  impartially  discharge  all  the  duties 
incumbent  to  me  as,  according  to  the  best  of  my  abilities 
and  understanding,  agreeably  to  the  Constitution  and 
laws  of  the  United  States.” 

Why  does  a  judge  swear  to  discharge  his  duties 
agreeably  to  the  Constitution  of  the  United  State,  if  that 
Constitution  forms  no  rule  for  his  government — if  it  is 
closed  upon  him,  and  cannot  be  inspected  by  him  ? 
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If  such  be  the  real  state  of  things,  this  is  worse  than 
solemn  mockery.  To  prescribe,  or  to  take  this  oath,  be¬ 
comes  equally  a  crime. 

It  is  also  not  entirely  unworthy  of  observation,  that 
in  declaring  what  shall  be  the  supreme  law  of  the  land, 
the  Constitution  itself  is  first  mentioned ;  and  not  the 
laws  of  the  United  States  generally,  but  those  only  which 
shall  be  made  in  pursuance  of  the  Constitution,  have 
that  rank. 

Thus,  the  particular  phraseology  of  the  Constitution 
of  the  United  States  confirms  and  strengthens  the  prin¬ 
ciple  supposed  to  be  essential  to  all  written  Constitutions, 
that  a  law  repugnant  to  the  Constitution  is  void ;  and  that 
courts,  as  well  as  other  departments,  are  bound  by  that 
instrument. 

THE  SUPREME  COURT  OF  THE 
UNITED  STATES  1 

One  of  the  best  definitions  of  the  objects  of  free  popu¬ 
lar  government  is  contained  in  the  preamble  of  the  Con¬ 
stitution  : 

We,  the  People  of  the  United  States,  in  order  to  form  a 
more  perfect  Union,  establish  Justice,  insure  domestic  tran¬ 
quillity,  provide  for  the  common  defence,  promote  the  general 
welfare  and  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  and  establish  this  Constitution  for  the 
United  States  of  America. 

It  was  to  “establish  justice”  for  the  people  of  the 
United  States  that  the  Federal  judiciary,  with  the  Su¬ 
preme  Court  as  its  head,  was  created.  It  forms  the  bal¬ 
ance  wheel  by  which  the  affairs  of  the  nation  and  its  re¬ 
lation  to  the  states  are  kept  in  working  order,  and  is 
itself  held  in  check  by  the  power  of  the  President  to  ap¬ 
point  its  members  as  vacancies  may  occur,  and  by  the 
power  of  Congress  to  impeach  them  for  misconduct,  to 

1  From  an  article  by  Joseph  A.  Choate.  North  American  Review. 
176:  927-44.  June,  1903. 
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regulate  the  measure  of  its  appellate  jurisdiction,  and  to 
increase  or  diminish  its  numbers.  The  permanent  sta- 
bility  of  the  judicial  power  is  assured  by  its  being  im¬ 
bedded  in  the  Constitution,  with  a  jurisdiction  coordinate 
with  that  of  the  Executive  and  Legislative  Departments, 
by  the  extreme  difficulty  in  the  way  of  any  amendment 
that  would  impair  it,  and  by  the  universal  conviction 
which  the  experience  of  a  century  has  produced,  that  its 
continued  existence  with  the  full  enjoyment  of  its  pre¬ 
sent  functions  is  absolutely  essential  to  the  successful 
working  of  our  scheme  of  popular  representative  govern¬ 
ment. 

The  great  achievement  of  the  framers  of  the  Consti¬ 
tution,  was  so  to  distribute  the  powers  of  government 
between  the  states  and  the  nation,  as  to  give  the  latter 
supreme  control  over  all  subjects  that  concerned  the  gen¬ 
eral  interests  of  all,  and  reserve  to  each  of  the  former 
exclusive  control  over  local  affairs  which  concerned  only 
its  own  territory  and  people,  and  to  do  this  in  such  a  way 
that  the  state  and  Federal  administrations  should  not 
clash  in  actual  operation. 

They  knew  well  the  importance  of  a  distribution  of 
the  powers  of  government  between  the  three  great  de¬ 
partments.  They  created  a  Congress  on  which  they  con¬ 
ferred  legislative  powers  over  eighteen  enumerated  sub¬ 
jects,  necessarily  involving  the  general  interests  of  the 
people  of  all  the  states  and  essential  to  national  sover¬ 
eignty,  including  the  levying  and  collection  of  taxes  for 
Federal  purposes,  the  borrowing  of  money,  the  regula¬ 
tion  of  commerce  with  foreign  nations  and  among  the 
several  states,  the  coining  of  money,  declaring  war,  rais¬ 
ing  and  supporting  armies,  and  maintaining  a  navy. 

They  placed  such  limits  upon  the  exercise  by  Con¬ 
gress  of  legislative  power  as  should  prevent  its  interfer¬ 
ence  with  legitimate  local  administration  by  the  states, 
or  with  the  fundamental  rights  of  the  citizens,  and  put 
such  prohibitions  upon  the  legislative  power  of  the  states 
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as  should  prevent  their  interference  with  the  general 
powers  and  functions  of  the  Federal  government. 

They  vested  the  executive  power  of  the  Federal  gov¬ 
ernment  in  the  President,  who  was  made  Commander-in- 
Chief  of  the  army  and  navy  and  of  the  militia  of  the 
states  when  called  into  the  service  of  the  United  States. 
He  was  granted  power  to  pardon  offenders  against  the 
United  States,  to  make  treaties,  provided  two-thirds  of 
the  Senate  concur,  to  have  a  veto  power  over  acts  of 
Congress,  which  could  be  overridden  only  by  a  vote  of 
two-thirds  on  reconsideration.  He  was  also  to  nominate, 
with  the  advice  and  consent  of  the  Senate,  ambassadors, 
judges,  and  all  the  principal  officers  of  the  United  States, 
to  recommend  to  the  consideration  of  Congress  such 
measures  as  he  should  judge  necessary  and  proper,  to 
commission  all  officers  of  the  United  States,  and  to  take 
care  that  the  laws  should  be  faithfully  executed. 

And,  finally,  to  secure  the  absolute  supremacy  of  the 
Federal  government  over  all  matters  of  Federal  cogniz¬ 
ance,  it  was  expressly  provided  that  “this  Constitution 
and  the  laws  of  the  United  States  which  shall  be  passed 
in  pursuance  thereof,  and  all  treaties  made  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land,  and  the  judges  of  every  state  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding.”  This  making  the  Fed¬ 
eral  Constitution,  and  treaties  made,  and  laws  of  Con¬ 
gress  passed,  under  its  authority,  the  supreme  law  of  the 
land  is  the  key  of  our  dual  system  of  government,  as  the 
omnipotence  of  Parliament  is  the  key  of  the  British  Con¬ 
stitution. 

By  the  10th  Amendment,  passed  immediately  after 
the  adoption  of  the  Constitution,  to  prevent  Congress 
from  meddling  with  the  domestic  concerns  of  the  states, 
or  exercising  powers  not  granted  to  them,  it  was  ex¬ 
pressly  provided  that  the  powers  not  delegated  to  the 
United  States,  by  the  Constitution,  nor  prohibited  by  it 
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to  the  states,  are  reserved  to  the  states  respectively,  or 
to  the  people. 

Thus  the  people  of  the  United  States  created  for 
themselves  two  separate  and  distinct  governments,  each 
“of  the  people,  by  the  people,  and  for  the  people,”  each 
independent  and  exclusive  of  the  other  within  its  own 
scope  and  sphere,  and  each  able,  without  aid  from  the 
other,  to  reach  for  its  own  purposes,  by  its  own  author¬ 
ity,  every  person  and  every  foot  of  land  within  its  ter¬ 
ritory.  This  dual  system  has  worked  very  simply, 
smoothly,  and  harmoniously  from  the  beginning  until 
now,  except  for  the  single  occasion  when  the  terrible 
question  of  slavery  proved  to  be  too  much  for  all  the  de¬ 
partments  of  government  combined,  and  could  only  be 
settled  by  our  long  years  of  Civil  War. 

But  how  has  this  marvellous  result  been  accom¬ 
plished  ?  How  has  it  been  possible  for  these  two  govern¬ 
ments,  each  of  prescribed  and  limited  powers,  and  each 
department  of  both  similarly  defined,  to  act  indepen¬ 
dently  and  at  the  same  time  harmoniously  over  the  same 
people?  By  what  magical  force  has  each  power,  state 
and  federal,  been  kept  within  its  own  limits?  What  has 
prevented  constant  and  hopeless  conflict  between  state 
functions  and  officials,  and  Federal  functions  and  offi¬ 
cials,  between  state  and  nation,  and  between  state  and 
state,  originally  thirteen  in  number  and  now  forty-five? 

These,  and  a  thousand  other  similar  questions  and 
doubts  as  to  the  successful  working  of  our  system,  are 
answered  by  pointing  to  the  Supreme  Court  created  by 
the  Constitution,  and  to  the  Federal  courts  inferior  to  it 
created  by  Congress,  in  which  the  judicial  power  of  the 
United  States  is  vested,  a  power  which,  as  I  have  said, 
is  coordinate  and  co-extensive  with  the  executive  and 
legislative.  Over  whatever  region  Congress  may  attempt 
to  legislate,  or  the  President  to  execute  its  laws,  there 
the  judicial  power  extends,  to  pass,  if  need  be,  upon  the 
legality  of  their  acts  and  the  validity  of  their  laws.  The 
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Constitution,  and  each  of  its  provisions,  is  supreme  over 
President,  Congress,  courts,  and  states,  and  the  valid 
laws  of  Congress,  and  treaties  made  under  the  authority 
of  the  United  States,  are  the  supreme  law  of  the  land 
for  all  its  people,  and  for  the  courts,  legislatures,  and 
governors  of  each  state. 

The  Supreme  Court  is  the  final  judge  of  the  validity 
of  all  laws  passed  by  Congress  or  by  the  legislatures  of 
each  of  the  forty-five  states,  when  brought  to  the  test  of 
the  Constitution  of  the  United  States,  and  of  the  legality 
of  all  official  acts  when  brought  to  the  same  test.  It  and 
the  Federal  courts  inferior  to  it  furnish  the  vehicle  by 
which  the  judicial  power  of  the  United  States  is  carried 
into  the  whole  of  its  vast  territory,  to  administer  justice 
within  the  limits  prescribed  to  it,  to  enforce  the  Federal 
laws  and  to  punish  offenders  against  them. 

The  third  article  of  the  Constitution  is  marvelously 
brief  and  simple.  The  judges,  according  to  that  good  old 
rule  which  has  worked  so  well  in  England  since  the  days 
of  William  and  Mary,  are  to  hold  their  offices  during 
good  behavior,  and  can  only  be  removed  by  impeachment 
and  their  compensation  shall  not  be  diminished  during 
their  continuance  in  office.  The  Supreme  Court  has 
original  jurisdiction  only  in  cases  affecting  Ambassadors, 
Public  Ministers,  and  Consuls,  and  in  those  in  which  a 
state  shall  be  a  party.  The  first  branch  of  this  original 
power  has  seldom  been  invoked,  but  over  and  over  again 
a  great  state  has  been  brought  to  its  bar  by  another  state 
to  settle  boundary  disputes,  always  the  most  dangerous 
to  the  peace  of  adjoining  states,  and  in  each  instance  its 
decree  has  been  submitted  to  with  implicit  obedience — a 
most  unique  judicial  power,  and  a  most  convincing  ex¬ 
ample  to  persuade  all  nations  to  settle  these  most  peri¬ 
lous  questions  by  arbitration. 

It  has  been  well  said  “that  the  provision  that  the 
judicial  power  created  by  the  people  shall  be  the  arbiter 
between  the  states  themselves,  in  all  their  controversies 
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with  each  other,  marks  the  highest  level  ever  attained  in 
the  progress  of  representative  government.”  Tocqueville 
says:  “In  the  nations  of  Europe  the  Courts  of  Justice 
are  only  called  upon  to  try  the  controversies  of  private 
individuals,  but  the  Supreme  Court  of  the  United  States 
summons  sovereign  powers  to  its  bar.”  John  Stuart  Mill 
declares  it  to  be  “the  first  example  of  what  is  now  one  of 
the  most  prominent  wants  of  civilized  society,  a  real  in¬ 
ternational  Tribunal.” 

In  all  other  matters  the  jurisdiction  of  the  Supreme 
Court  is  only  appellate.  The  judicial  power  extends  only 
to  cases  as  they  arise  between  party  and  party,  and  in 
the  Supreme  Court  as  they  come  to  it  mostly  by  appeal 
from  the  inferior  Federal  courts,  or  by  writ  of  error  to 
the  state  courts. 

The  courts  of  the  United  States  exercise  no  super¬ 
vision  over,  or  interference  with,  the  President  or  Con¬ 
gress,  or  the  legislatures  of  the  states.  They  have  no  veto 
power.  They  do  not  lie  in  wait  for  acts  of  Congress  to 
strangle  them  at  their  birth.  They  have  no  jurisdiction 
to  pronounce  any  statute,  either  of  a  state  or  of  the 
United  States,  void  because  irreconcilable  with  the  Con¬ 
stitution,  except  as  they  are  called  upon  to  adjudge  the 
legal  rights  of  litigants  in  actual  controversies.  They 
simply  pass  upon  the  rights  of  parties  as  they  come  be¬ 
fore  them. 

The  Supreme  Court  will  perform  no  duties  except 
judicial  duties.  So,  when  in  1793  President  Washington 
requested  the  opinions  of  the  judges  on  the  construction 
of  the  treaty  with  France  of  1778,  they  declined  to  com¬ 
ply,  and  when  an  early  Congress  enacted  that  certain 
pension  claims  should  be  considered  and  passed  upon  by 
the  Federal  courts,  the  Supreme  Court  upheld  them  in 
refusing  to  act  under  it,  upon  the  ground  that  the  power 
proposed  to  be  conferred  was  not  judicial  power  within 
the  meaning  of  the  Constitution.  Nor  will  the  court  give 
a  hearing  to  a  fictitious  or  collusive  case,  contrived  to 
raise  a  question  as  to  the  validity  of  a  statute. 
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Keeping  strictly  within  the  limit  prescribed  to  it  of 
exercising  only  judicial  power,  the  Federal  judiciary  has 
steadily  refrained  from  exercising  any  political  power, 
which  belongs  exclusively  to  Congress  and  the  President, 
and  so  it  has  been  brought  into  no  collision  with  the 
other  departments.  It  will  not  even  indulge  in  discus¬ 
sions,  or  express  opinions  upon  purely  political  questions. 

All  attempts,  for  instance,  to  induce  it  to  interfere 
either  to  restrain  or  compel  the  President  in  the  exercise 
of  his  power  to  see  that  the  laws  are  faithfully  executed 
have  failed.  In  the  case  of  foreign  nations,  as  well  as  in 
that  of  the  sovereign  states  of  the  union,  the  govern¬ 
ment  acknowledged  by  the  President,  or  by  the  President 
and  Congress,  is  always  recognized  by  the  Supreme 
Court.  In  all  such  questions  as  are  purely  political  it 
holds  itself  bound  by  the  acts  of  other  departments. 

So  on  the  question  whether  and  upon  what  conditions 
aliens  shall  >be  expelled  or  excluded  from  the  United 
States,  belonging  to  the  political  departments  of  the  gov¬ 
ernment,  the  court  refused  to  express  any  opinion  upon 
the  wisdom,  the  policy,  or  the  justice  of  the  measures 
enacted  by  Congress  in  the  exercise  of  the  powers  con¬ 
fided  to  it  by  the  Constitution  over  that  subject.  Thus  it 
constantly  sets  the  example  to  each  of  the  other  depart¬ 
ments  of  the  government  of  minding  its  own  business, 
and  keeping  strictly  within  its  assigned  province. 

*  *  * 

The  power  of  the  court  to  declare  state  and  Federal 
statutes  and  the  acts  of  the  national  and  state  executive 
officers  invalid,  as  being  in  violation  of  the  Constitution 
of  the  United  States,  naturally  attracts  the  attention  of 
foreign  observers. 

In  the  one  hundred  and  twelve  years  of  its  existence 
the  court  has  pronounced  twenty-one  acts  of  Congress, 
and  more  than  two  hundred  state  statutes,  to  be  in  con¬ 
flict  with  the  Federal  Constitution,  and  therefore  invalid, 
and  in  each  instance  there  has  been  complete  and  peace¬ 
ful  acquiescence  in  the  decision.  So  that  instead  of  being 
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a  disturbing  element,  the  exercise  of  this  power  confirms 
the  peaceful  relations  between  the  states  and  the  na¬ 
tion,  and  between  the  states  as  among  themselves,  pro¬ 
tects  foreign  nations  from  the  breach  of  treaties, 
and  conserves  the  rights  of  property  and  contract,  and 
the  fundamental  rights  of  personal  liberty. 

*  *  * 

Perhaps  the  most  striking  illustration  of  the  power 
of  the  court  to  declare  acts  of  Congress  itself  invalid,  as 
contrary  to  the  Constitution,  was  the  celebrated  income 
tax  case.  Congress  in  1894  had  passed  a  General  Reve¬ 
nue  Law,  certain  sections  of  which  imposed  an  income 
tax  upon  all  incomes  exceeding  a  certain  amount  named. 
This  tax  was  levied  indiscriminately  upon  all  incomes 
alike,  from  whatever  source  derived,  whether  from  the 
rents  of  real  estate,  the  income  of  invested  personal  pro¬ 
perty,  or  from  earnings.  But  the  Constitution  had  or¬ 
dained  that  direct  taxes  should  be  apportioned  among 
the  several  states  according  to  the  numbers  of  their  re¬ 
spective  populations,  in  contradistinction  of  duties,  im¬ 
posts,  and  excises,  which  should  be  uniform  throughout 
the  United  States. 

It  was  contended  by  those  who  challenged  the  val¬ 
idity  of  the  law,  that  taxes  on  rent,  and  taxes  on  the  in¬ 
come  derived  from  invested  personal  property,  were  di¬ 
rect  taxes  within  the  meaning  of  the  Constitution,  and 
that  instead  of  being  levied  uniformly,  man  for  man, 
throughout  the  United  States,  they  should  have  been  ap¬ 
portioned  among  the  several  states  according  to  popula¬ 
tion.  The  difference  was  very  considerable  and  substan¬ 
tial.  The  effect  of  the  act,  if  sustained,  would  be  to 
throw  the  principal  burden  of  the  tax  upon  a  few  large 
states,  in  which  the  relative  proportion  of  wealth  was  in 
excess  of  the  relative  proportion  of  population,  and  to 
exempt  the  other  states  proportionally  from  their  consti¬ 
tutional  share  of  the  tax.  The  opponents  of  the  income 
tax  also  insisted  that  any  inequality,  which  should  arise 
from  its  being  apportioned  among  the  states  according 
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to  population,  was  an  inequality  contemplated  by  the 
framers  of  the  Constitution,  and  was  intended  to  prevent 
an  attack  upon  accumulated  property  by  mere  force  of 
numbers. 

The  court,  against  vehement  and  powerful  opposition 
at  the  bar,  and  from  a  formidable  minority  of  the  mem¬ 
bers  of  the  court  itself,  took  this  view,  and  declared  the 
tax  to  have  been  laid  unconstitutionally,  so  far  as  it  af¬ 
fected  incomes  from  rents  and  from  invested  personal 
property.  And  as  the  invalid  portions  constitute  so 
large  a  proportion  of  the  whole  income  tax  levied  by  the 
act  that  Congress  could  not  be  deemed  to  have  intended 
to  impose  the  rest  without  them,  it  further  adjudged  that 
all  the  income  tax  provisions  of  the  act,  which  constituted 
a  single  and  entire  scheme,  must  be  held  void. 

The  same  case  contains  a  fine  illustration  of  the 
court  to  protect  the  states  in  the  exercise  of  their  legiti¬ 
mate  power  to  manage  their  own  affairs  from  interfer¬ 
ence  by  the  Federal  government.  The  income  tax  was 
levied  also  upon  income  derived  from  the  interest  upon 
bonds  issued  by  municipal  corporations,  which  were  but 
civil  divisions  of  the  states,  and  the  court  held  that  as  a 
tax  upon  the  income  of  municipal  bonds  tended  to  cripple 
the  power  of  the  local  authorities  to  raise  money  for  the 
purposes  of  local  government,  it  was  not  within  the 
power  of  the  Federal  government  to  impose  it,  any  more 
than  it  would  be  constitutional  for  the  states  to  impair 
the  power  of  the  Federal  government  to  raise  money  for 
Federal  purposes  by  taxing  its  bonds. 

THE  INTENTIONS  OF  THE  CONSTITUTIONAL 
CONVENTION  1 

Those  who  hold  that  it  was  not  the  intention  of  the 
framers  of  the  Constitution  to  establish  judicial  control 
of  legislation  make  much  of  the  opposition  aroused  by 

1  From  an  article  by  Charles  A.  Beard.  The  Supreme  Court,  Usurper 
or  Grantee?  Political  Science  Quarterly.  27:  1-35.  March,  1912. 
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the  sporadic  attempts  of  a  few  state  courts  to  exercise 
such  a  control  prior  to  1787.  Dean  Trickett  cites  the 
cases  and  exclaims:  “These  then  are  the  precedents!” 
Mr.  Boudin  cites  them  and  also  exclaims:  “Such  were 
the  state  ‘precedents,’  and  such  was  the  temper  of  the 
people  at  the  time  the  Philadelphia  Convention  met  to 
frame  the  Constitution  of  the  United  States.”  The  only 
trouble  with  this  line  of  argument  is  that  it  leaves  out  of 
account  the  sharp  political  division  existing  in  the  United 
States  in  1787  and  the  following  years. 

The  men  who  framed  the  Federal  Constitution  were 
not  among  the  paper-money  advocates  and  stay-law 
makers  whose  operations  in  state  legislatures  and  attacks 
upon  the  courts  were  chiefly  responsible,  Madison  in¬ 
forms  us,  for  the  calling  of  the  convention.  The  framers 
of  the  Constitution  were  not  among  those  who  favored 
the  assaults  on  vested  rights  which  legislative  majorities 
were  making  throughout  the  union.  On  the  contrary, 
they  were,  almost  without  exception,  bitter  opponents  of 
such  enterprises ;  and  they  regarded  it  as  their  chief 
duty,  in  drafting  the  new  Constitution,  to  find  a  way  of 
preventing  the  renewal  of  what  they  deemed  “legislative 
tyranny.”  Examine  the  rolls  of  the  state  conventions 
that  ratified  the  Constitution  after  it  came  from  the 
Philadelphia  Convention,  and  compare  them  with  the 
rolls  of  the  legislatures  that  had  been  assailing  the  rights 
of  property.  It  was  largely  because  the  framers  of  the 
Constitution  knew  the  temper  and  class  bias  of  the  state 
legislatures  that  they  arranged  that  the  new  Constitu¬ 
tion  should  be  ratified  by  conventions.  The  framers  and 
enactors  of  the  Federal  Constitution  represented  the 
solid,  conservative,  commercial  and  financial  interests  of 
the  country — not  the  interests  which  denounced  and  pro¬ 
scribed  judges  in  Rhode  Island,  New  Jersey  and  North 
Carolina,  and  stoned  their  houses  in  New  York.  The 
conservative  interests,  made  desperate  by  the  imbecilities 
of  the  Confederation  and  harried  by  state  legislatures, 
roused  themselves  from  their  lethargy,  drew  together  in 
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a  mighty  effort  to  establish  a  government  that  would  be 
strong  enough  to  pay  the  national  debt,  regulate  inter¬ 
state  and  foreign  commerce,  provide  for  national  de¬ 
fence,  prevent  fluctuations  in  the  currency  created  by 
paper  emissions  and  control  the  propensities  of  legislative 
majorities  to  attack  private  rights. 

It  is  in  the  light  of  the  political  situation  that  existed 
in  1787  that  we  must  inquire  whether  the  principle  of 
judicial  control  is  out  of  harmony  with  the  general  pur¬ 
pose  of  the  Federal  Constitution.  It  is  an  ancient  and 
honorable  rule  of  construction,  laid  down  by  Blackstone, 
that  any  instrument  should  be  interpreted,  “by  consider¬ 
ing  the  reason  and  spirit  of  it ;  or  the  cause  which  moved 
the  legislator  to  enact  it.  .  .  .  From  this  method  of 

interpreting  laws,  by  the  reason  of  them,  arises  what  we 
call  equity.”  It  may  be,  therefore,  that  the  issue  of  judi¬ 
cial  control  is  a  case  in  equity.  The  direct  intention  of 
the  framers  and  enactors  not  being  clearly  expressed  on 
this  point,  Iwe  may  have  recourse  to  the  “reason  and 
spirit”  of  the  Constitution. 

Now  the  essence  of  the  doctrine  of  judicial  control  is 
that  the  judiciary,  rather  than  the  legislative  or  execu¬ 
tive  department,  is  best  fitted  to  pronounce  the  final  word 
of  interpretation  on  the  Constitution  in  cases  involving 
private  rights.  Assuredly  it  is  best  fitted  to  secure  the 
purposes  which  the  framers  had  in  mind — the  construc¬ 
tion  of  a  government  strong  enough  to  carry  out  certain 
great  national  functions  and  at  the  same  time  firm  enough 
to  secure  the  rights  of  persons  and  of  property  against 
popular  majorities,  no  matter  how  great. 

No  historical  fact  is  more  clearly  established  than  the 
fact  that  the  framers  of  the  Constitution  distrusted  de¬ 
mocracy  and  feared  the  rule  of  mere  numbers.  Almost 
every  page  of  Madison’s  record  bears  witness  to  the  fact 
that  the  convention  was  anxiously  seeking  to  solve  the 
problem  of  establishing  property  rights  on  so  firm  a  basis 
that  they  would  be  forever  secure  against  the  assaults  of 
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legislative  majorities.  If  any  reader  needs  a  documented 
demonstration  of  this  fact,  he  will  do  well  to  turn  to  the 
Records  of  the  Convention,  so  admirably  compiled  by 
Professor  Farrand.  Let  him  go  through  the  proceedings 
of  the  convention  and  see  how  many  of  the  members  ex¬ 
pressed  concern  at  the  dangers  of  democracy  and  were 
casting  about  for  some  method  of  restraining  the  popular 
branch  of  the  government.  The  very  system  of  checks 
and  balances,  which  is  undeniably  the  essential  element  of 
the  Constitution,  is  built  upon  the  doctrine  that  the  popu¬ 
lar  branch  of  the  government  cannot  be  allowed  full 
sway,  and  least  of  all  in  the  enactment  of  laws  touching 
the  rights  of  property.  The  exclusion  of  the  direct  popu¬ 
lar  vote  in  the  election  of  the  President;  the  creation, 
again  by  indirect  election,  of  a  Senate  which  the  framers 
hoped  would  represent  the  wealth  and  conservative  in¬ 
terests  of  the  country ;  and  the  establishment  of  an  inde¬ 
pendent  judiciary  appointed  by  the  President  with  the 
concurrence  of  the  Senate — all  these  devices  bear  wit¬ 
ness  to  the  fact  that  the  underlying  purpose  of  the  Con¬ 
stitution  was  not  the  establishment  of  popular  govern¬ 
ment  by  means  of  parliamentary  majorities. 

*  *  * 

In  the  face  of  the  evidence  above  adduced,1  in  the 
face  of  the  political  doctrines  enunciated  time  and  again 
on  divers  occasions  by  the  leaders  in  the  convention,  it 
certainly  is  incumbent  upon  those  who  say  that  judicial 
control  was  not  within  the  purpose  of  the  men  who 
framed  and  enacted  the  Federal  Constitution  to  bring 
forward  positive  evidence,  not  arguments  resting  upon 
silence.  It  is  incumbent  upon  them  to  show  that  the 
American  Federal  system  was  not  designed  primarily  to 
commit  the  established  rights  of  property  to  the  guar¬ 
dianship  of  a  judiciary  removed  from  direct  contact  with 
popular  electorates.  Whether  this  system  is  outworn, 
whether  it  has  unduly  exalted  property  rights,  is  a  legiti- 

1  In  the  body  of  the  article  which  is  not  reproduced  here. 
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mate  matter  for  debate;  but  those  who  hold  the  affirma¬ 
tive  cannot  rest  their  case  on  the  intent  of  the  eighteenth 
century  statesmen  who  framed  the  Constitution. 

*  *  * 

Those  who  hold  that  the  framers  of  the  Constitution 
did  not  intend  to  establish  judicial  control  over  Federal 
legislation  sometimes  assert  that  Marshall  made  the  doc¬ 
trine  out  of  whole  cloth  and  had  no  precedents  or  author¬ 
ity  to  guide  him.  This  is  misleading.  It  is  true  that  it 
was  Marshall  who  first  formally  declared  an  act  of  Con¬ 
gress  unconstitutional;  but  the  fact  should  not  be  over¬ 
looked  that  in  the  case  of  Hylton  v.  The  United  States, 
the  Supreme  Court,  with  Ellsworth  as  chief  justice  and 
Paterson  as  associate  (both  members  of  the  convention), 
exercised  the  right  to  pass  upon  the  constitutionality  of 
an  act  of  Congress  imposing  a  duty  on  carriages.  On 
behalf  of  the  appellant  in  this  case  it  was  argued  that  the 
law  was  unconstitutional  and  void  in  so  far  as  it  imposed 
a  direct  tax  without  apportionment  among  the  states.  The 
court  sustained  the  statute.  If  it  was  not  understood 
that  the  court  had  the  power  to  hold  acts  of  Congress 
void  on  constitutional  grounds,  why  was  the  case  carried 
before  it?  If  the  court  believed  that  it  did  not  have  the 
power  to  declare  the  act  void  as  well  as  the  power  to  sus¬ 
tain  it,  why  did  it  assume  jurisdiction  at  all  or  take  the 
trouble  to  consider  and  render  an  opinion  on  the  consti¬ 
tutionality  of  the  tax? 

The  doctrine  of  judicial  control  was  a  familiar  one  in 
legal  circles  throughout  the  period  between  the  formation 
of  the  Constitution  and  the  year  1803,  when  Marshall 
decided  the  Marbury  case.  In  Hayburn’s  case,  already 
cited,  the  Federal  judges  had  refused  to  execute  a  statute 
which  they  held  to  be  unconstitutional.  This  was  in 
1792.  In  1794,  in  the  case  of  Glass  v.  The  Sloop  Betsey, 
the  Supreme  Court  heard  the  doctrine  of  judicial  control 
laid  down  by  the  counsel  of  the  appellants : 
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The  well-being  of  the  whole  depends  upon  keeping  each  de¬ 
partment  within  its  limits.  In  the  state  governments  several 
instances  have  occurred  where  a  legislative  act  has  been  ren¬ 
dered  inoperative  by  a  judicial  decision  that  it  was  unconsti¬ 
tutional;  and  even  under  the  federal  government  the  judges, 
for  the  same  reason,  have  refused  to  execute  an  act  of  Con¬ 
gress.  .  .  .  To  the  judicial  and  not  to  the  executive  depart¬ 
ment,  the  citizen  or  subject  naturally  looks  for  determinations 
upon  his  property;  and  that  agreeably  to  known  rules  and 
settled  forms,  to  which  no  other  security  is  equal. 

In  the  case  of  Calder  v.  Bull,  decided  in  1798,  the 
counsel  for  the  plaintiffs  in  error  argued  “that  any  law 
of  the  Federal  government  or  of  any  of  the  state  govern¬ 
ments  contrary  to  the  Constitution  of  the  United  States 
is  void;  and  that  this  court  possesses  the  power  to  de¬ 
clare  such  law  void.”  Justice  Chase  however  refused  to 
pass  upon  the  general  principle,  because  it  was  not  neces¬ 
sary  to  the  decision  of  the  case  before  him.  He  said : 

Without  giving  an  opinion  at  this  time  whether  this  court  has 
jurisdiction  to  decide  that  any  law  made  by  Congress  is  void, 
I  am  fully  satisfied  that  this  court  has  no  jurisdiction  to  de¬ 
termine  that  any  law  of  any  state  legislature  contrary  to  the 
constitution  of  such  state  is  void. 

In  the  same  case  Justice  Iredell  said: 

If  any  act  of  Congress  or  of  the  legislature  of  a  state  violates 
these  constitutional  provisions,  it  is  unquestionably  void;  though 
I  admit,  that  as  the  authority  to  declare  it  void  is  of  a  delicate 
and  awful  nature,  the  court  will  never  resort  to  that  authority 
but  in  a  clear  and  urgent  case. 

In  view  of  the  principles  entertained  by  the  leading 
members  of  the  convention  with  whom  Marshall  was 
acquainted,  in  view  of  the  doctrine  so  clearly  laid  down 
in  number  78  of  The  Federalist,  in  view  of  the  arguments 
made  more  than  once  by  eminent  counsel  before  the  Su¬ 
preme  Court,  in  view  of  Hayburn’s  case  and  Hylton  v. 
The  United  States,  in  view  of  the  judicial  opinions  sev¬ 
eral  times  expressed,  in  view  of  the  purpose  and  spirit 
of  the  Federal  Constitution,  it  is  difficult  to  understand 
the  temerity  of  those  who  speak  of  the  power  asserted 
by  Marshall  in  Marbury  v.  Madison  as  “usurpation.” 
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CONGRESS  AND  THE  SUPREME  COURT  1 

Jealousy  among  the  several  departments  of  the  United 
States  government  has  been  more  or  less  in  evidence 
since  the  government  was  first  organized.  In  the  early 
history  of  the  nation  strong  opposition  was  manifested 
toward  the  Supreme  Court  by  both  the  Executive  and 
Legislative  Departments.  This  was  due  in  great  mea¬ 
sure  to  the  existence  of  a  difference  in  political  thought 
in  respect  to  the  character  of  the  government  created 
under  the  Constitution,  which  prevailed  among  those 
forming  the  convention  in  which  the  Constitution  was 
framed  as  a  result  of  the  compromise  of  conflicting 
views.  The  Supreme  Court,  under  the  leadership  of  the 
great  Chief  Justice  Marshall,  stood  for  a  strongly  cen¬ 
tralized  national  government,  and  all  of  the  early  opin¬ 
ions  interpreting  the  powers  of  the  government  under  the 
Constitution  tended  in  that  direction ;  whereas  Thomas 
Jefferson  and  his  enormous  following  were  what  was 
known  as  “Strict  Constructionists,”  believing  and  advo¬ 
cating  that  the  government  was  purely  federative  in 
form,  and  that  it  had  only  such  powers  as  had  been  ex¬ 
pressly  delegated  to  it  by  the  Constitution.  The  former 
conception  has  prevailed  through  the  force  of  circum¬ 
stances  and  the  logic  of  events,  and  was  finally  settled  by 
the  results  of  the  Civil  War. 

While  jealousy  of  the  court  and  opposition  in  certain 
respects  to  the  exercise  of  its  great  powers  have  been 
dormant  over  considerable  periods,  it  has  continued  to 
survive,  and  now  and  again  has  flared  forth  when  the 
court  in  some  case  of  national  public  interest  has  by  di¬ 
vided  opinion  nullified  state  or  national  legislation,  as  the 
case  may  be,  and  so  held  the  states,  and  the  national 
legislative  and  executive  departments,  within  their  con¬ 
stitutional  limitations. 

1  From  article  by  Andrew  Sidney  Lanier.  Congress  and  tie  Supreme 
Court.  North  American  Review.  218:  577-88.  November,  1923. 
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With  our  enormous  and  rapid  increase  in  population, 
and  unprecedented  economic  and  industrial  development, 
social  problems  have  arisen  that  have  created  socialistic 
tendencies  among  the  people,  which  they  have  sought  to 
effectuate  by  national  legislation.  Efforts  along  these 
lines  have  been  unusually  active  in  recent  years  through 
the  influence  of  humanitarian,  reform  and  social  better¬ 
ment  organizations.  Some  of  the  legislation  attempted 
by  the  Congress  because  of  the  active  propaganda  and  in¬ 
sistence  of  such  organizations  has  been  meritorious  and 
desirable  in  principle,  but  much  of  it  has  been  vicious 
in  the  extreme,  outside  the  scope  of  the  national  powers, 
and  largely  inspired  by  political  considerations. 

The  present  recrudescence  of  criticism  of  the  Su¬ 
preme  Court  and  opposition  manifested  toward  it  is  due 
entirely  to  the  fact  that  the  court  has  been  constrained 
to  hold  much  of  this  legislation  unconstitutional,  as  be¬ 
yond  the  power  of  the  Congress  to  enact,  and  very  un¬ 
fortunately  by  a  divided  court  in  many  cases — the  deci¬ 
sions  being  frequently  five  to  four.  There  have  been  so 
many  decisions  of  this  character  within  the  last  few 
years,  and  recently  in  respect  to  certain  very  popular 
legislation,  that  hostility  to  the  court  has  again  broken 
out  in  the  Congress  and  among  a  very  large  class  of 
people,  and  has  found  expression  in  several  bills  intro¬ 
duced  in  the  last  session  which  will  be  reintroduced 
when  the  new  Congress  convenes  next  December,  to 
curtail  the  powers  of  the  court  by  requiring  seven  of 
the  nine  judges  to  concur  in  order  to  declare  an  act  of 
the  Congress  or  of  a  state  legislature  unconstitutional,  in 
the  exercise  of  the  court’s  appellate  jurisdiction.  The 
authority  of  the  Congress  to  do  this  is  claimed  by  the 
authors  of  these  bills  to  be  found  in  Section  2  of  Article 
3  of  the  Constitution : 

In  all  the  other  cases  before  mentioned,  the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions,  and  under  such  regulations,  as  the  Congress 
shall  make. 


*  *  * 
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Preliminary  to  and  for  a  clearer  understanding  of  the 
question  at  issue,  it  is  deemed  essential  to  discuss  briefly 
the  form  of  the  American  government.  It  has  been  com¬ 
mon  to  designate  our  form  of  government  as  a  democ¬ 
racy,  but  in  the  true  sense  in  which  that  term  is  properly 
used,  as  defining  a  government  in  which  all  its  acts  are 
performed  by  the  people,  it  is  about  as  far  from  it  as 
can  be.  Ours  is  a  composite  government,  a  representa¬ 
tive  republican  government,  one  in  which  the  powers 
that  belong  to  all  sovereignties  are  divided  and  placed  in 
different  depositories. 

The  proper  division  of  these  powers  is  of  the  greatest 
importance,  and  they  were  wisely  distributed  by  the 
framers  of  the  Constitution  among  the  three  branches 
which  have  come  to  be  recognized  in  all  good  govern¬ 
ments  as  essential  to  a  proper  balance  of  their  functions: 
the  Executive,  and  Legislative,  and  the  Judicial.  The 
Legislative  branch  enacts  the  law,  the  Executive  enforces 
it,  and  the  Judicial  interprets  its  provisions,  both  as  re¬ 
gards  private  and  public  rights,  as  between  the  citizens 
themselves,  and  as  between  them  and  the  government  of 
the  United  States.  This  is  the  Constitution  of  the  United 
States.  It  establishes  these  powers,  defines  and  limits 
them.  It  distributes  them  among  these  three  departments, 
and  then  confines  them  to  their  proper  scope,  and  field  of 
action,  in  order  that  there  may  be  a  useful  and  safe  ad¬ 
ministration  for  the  benefit  of  all  the  people,  for  whom  all 
governments  are  instituted. 

However,  the  lines  that  mark  the  division  are  not  per¬ 
fect,  and  it  is  probably  unfortunate  that  they  are  not 
more  so.  But  it  is  unnecessary  to  a  discussion  of  this 
issue  to  point  out  the  imperfection  of  the  divisions,  or  to 
advance  reasons  why  it  may  be  desirable  that  they  should 
be  more  perfect.  Suffice  it  to  say  that,  for  general  and 
most  useful  purposes,  the  best  feature  of  our  Constitu¬ 
tion  is  that  it  does  make  this  substantial  separation  of 
powers  among  these  three  departments. 
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These  departments,  under  our  form  of  government, 
are  coordinate  in  dignity.  Neither  of  them  is  intended, 
by  the  theory  of  our  Constitution,  to  be  subject  to  the 
other.  The  President  cannot  be  compelled  to  make  a 
treaty,  nor  to  appoint  to  office  anybody  that  he  does  not 
wish  to  appoint.  The  Legislature  cannot  be  compelled  to 
pass  any  laws,  and  it  alone  can  exercise  that  function. 
The  Judiciary  alone  can  construe  them,  when  enacted, 
and  enforce  them  by  proper  judgments  of  the  various 
courts. 

Mr.  Justice  Wayne  has  advanced  this  idea  in  very  ap¬ 
propriate  terms : 

The  departments  of  the  Government  are  Legislative,  Execu¬ 
tive,  and  Judicial.  They  are  coordinate  in  degree  to  the  extent 
of  the  powers  delegated  to  each  of  them.  Each  in  the  exercise 
of  its  power  is  independent  of  the  other,  but  all  rightfully  done 
by  either  is  binding  upon  the  others.  The  Constitution  is  su¬ 
preme  over  all  of  them,  because  the  people  who  ratified  it  have 
made  it  so.  ( Dodge  v.  Woolsey,  18  How.  331,  347.) 

*  *  * 

Chief  Justice  Taney,  in  speaking  of  the  court  and  its 
judicial  power,  said: 

The  Supreme  Court  does  not  owe  its  existence  or  its  powers 
to  the  Legislative  department  of  the  Government.  It  is  created 
by  the  Constitution,  and  represents  one  of  the  great  divisions 
of  power  in  the  Government  of  the  United  States,  to  each  of 
which  the  Constitution  has  assigned  its  appropriate  duties  and 
powers,  and  made  each  independent  of  the  other  in  performing 
its  appropriate  functions.  The  power  conferred  on  this  court 
is  exclusively  judicial,  and  it  cannot  be  required  or  authorized 
to  exercise  any  other.  .  .  The  existence  of  this  court  is  there¬ 
fore  as  essential  to  the  organization  of  the  Government  estab¬ 
lished  by  the  Constitution  as  the  election  of  a  President  or 
members  of  Congress.  It  is  the  tribunal  which  is  ultimately 
to  decide  all  judical  questions  confided  to  the  Government  of 
the  United  States.  No  appeal  is  given  from  its  decisions,  nor 
any  power  given  to  the  Legislative  or  Executive  departments 
to  interfere  with  its  judgments  or  process  of  execution.  ( Gordon 
v.  United  States,  11 7  U.  S.  (appendix  699,  700.) 

Notwithstanding  the  unique  position  of  the  court  in 
our  scheme  of  government,  and  the  tremendous  powers 
conferred  upon  it  by  the  Constitution,  it  is  not  a  menace 
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to  our  liberties  and  property  rights,  but  their  greatest 
bulwark  and  safeguard,  as  proven  by  its  history.  While 
the  court  is  supreme  within  its  sphere,  and  its  indepen- 
dence  has  been  safeguarded  in  every  way  in  the  exercise 
of  its  duties,  there  is  no  justification  for  the  fear  some¬ 
times  expressed,  of  judicial  usurpation  on  its  part,  for — 

While  by  the  Constitution  the  Judicial  department  is  recog¬ 
nized  as  one  of  the  three  great  branches  among  which  all  the 
powers  and  functions  of  the  Government  are  distributed,  it  is 
inherently  the  weakest  of  them  all.  Dependent  as  its  courts 
are  for  the  enforcement  of  their  judgments  upon  officers  ap¬ 
pointed  by  the  Executive  and  removable  at  his  pleasure,  with 
no  patronage  and  no  control  of  the  purse  or  sword,  their  power 
and  influence  rest  solely  upon  the  public  sense  of  the  necessity 
of  the  existence  of  a  tribunal  to  which  all  may  appeal  for  the 
assertion  and  the  protection  of  rights  guaranteed  by  the  Con¬ 
stitution,  and  by  the  laws  of  the  land,  and  on  the  confidence 
reposed  in  the  soundness  of  their  decisions  and  the  purity  of 
their  motives.  ( United  States  v.  Lee,  106,  U.  S.  196,  223.) 

The  greatest  danger  in  our  government  scheme  to  our 
liberties  and  property  rights  is  not  the  courts,  but  the 
Legislative  department,  as  evidenced  by  the  people’s  pre¬ 
sent  distrust  of  our  legislators  and  their  efforts  to  curb 
them  by  the  initiative  and  referendum,  and  other  consti¬ 
tutional  limitations  upon  their  powers.  Thomas  Jeffer¬ 
son  in  the  earlier  days  of  his  political  career  was  much 
given  to  demagogic  denunciations  of  the  courts,  but  in 
his  declining  years,  when  his  judgment  had  been  ripened 
by  observation  and  experience,  he  concluded,  and  voiced 
the  opinion  in  a  letter  to  Madison  in  1789,  that  not  the 
power  of  the  courts  or  the  executive,  but  “the  tyranny  of 
the  legislative  power  is  really  the  danger  most  to  be 
feared”  in  our  government. 

The  jurisdiction  of  the  Supreme  Court  over  the  class 
of  cases  mentioned  in  Article  3  is  divided  into  original 
and  appellate.  It  gives  to  the  court  original  jurisdiction 
in  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state  shall  be  a  party. 
It  exercises  this  jurisdiction  exclusive  of  any  and  every 
power  of  the  Congress  in  respect  thereto.  Congress  can 
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no  more  interfere  with  this  jurisdiction  of  the  court  than 
it  can  with  the  judicial  power  of  the  court.  In  all  the 
other  cases  mentioned  in  the  said  article  the  jurisdiction 
of  the  court  is  appellate,  and  is  subject  to  regulation  by 
Congress.  One  of  the  earliest  enactments  upon  the  sub¬ 
ject  was,  that  no  ordinary  suit  between  individuals  could 
come  to  the  Supreme  Court  for  revision  unless  the 
amount  involved  was  over  $2,000.  It  is  now  $5,000.  Con¬ 
gress  in  many  other  respects  has  exercised  its  power  in 
regulation  of  appeals  to  the  Supreme  Court,  but  it  is  not 
deemed  necessary  to  specify  them,  as  its  power  in  the 
premises  is  undisputed. 

This  authority  of  the  court  is  one  of  the  elements  of 
its  judicial  power  vested  in  it  by  the  Constitution.  While 
it  is  true  that  the  Constitution  does  not  confer  upon  the 
courts  in  express  terms  the  power  to  declare  unconsti¬ 
tutional  laws  of  the  Congress  and  of  the  state  legisla¬ 
tures,  its  exercise  by  the  courts  is  a  necessary  and  inevit¬ 
able  incident  of  our  form  of  government,  and  of  our 
written  Constitution  limiting  and  controlling  the  exercise 
of  the  powers  of  government  by  public  officials,  and  by 
the  several  departments  of  the  government.  The  validity 
of  the  exercise  of  this  power  has  been  unanswerably  vin¬ 
dicated  by  the  court  in  a  great  many  cases,  and  its  utility 
and  importance  have  been  the  subject  of  extravagant 
praise  and  approval  by  both  American  and  foreign  critics 
of  our  institutions. 

De  Tocqueville  says  of  it  in  his  Democracy  in  Amer¬ 
ica: 

The  Americans  have  acknowledged  the  right  of  Judges  to 
found  their  decisions  on  the  Constitution,  rather  than  on  the 
laws.  In  other  words,  they  have  left  them  at  liberty  not  to 
apply  such  laws  as  appear  to  them  to  be  unconstitutional.  I  am 
aware  that  a  similar  right  has  been  claimed,  but  claimed  in 
vain,  by  courts  of  justice  in  other  countries;  but  in  America 
it  is  recognized  by  all  the  authorities. 

The  power  vested  in  the  American  courts  of  justice  of  pro¬ 
nouncing  a  statute  to  be  unconstitutional,  forms  one  of  the 
most  powerful  barriers  which  has  ever  been  devised  against 
the  tyranny  of  political  assemblies. 
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In  The  Federalist,  No.  78,  it  is  said  of  this  subject: 

There  is  no  position  which  depends  on  clearer  principles, 
than  that  every  act  of  a  delegated  authority,  contrary  to  the 
tenor  of  the  commission  under  which  it  is  exercised,  is  void. 
No  legislative  act,  therefore,  contrary  to  the  Constitution,  can 
be  valid. 

And  it  is  the  best  expedient  which  can  be  devised  in  any 
government  to  secure  the  steady,  upright,  and  impartial  ad¬ 
ministration  of  the  laws. 

In  Curtis’  Constitution  we  find  it  stated: 

The  judicial  power  of  the  United  States  considered  with 
reference  to  its  adaptation  to  the  purposes  of  its  creation,  is 
one  of  the  most  admirable  and  felicitous  structures  that  human 
government  have  exhibited. 

In  the  case  of  Marbury  v.  Madison,  1  Cranch.  175, 
Chief  Justice  Marshall  vindicated,  beyond  dispute,  the 
rightfulness  of  the  exercise  of  this  power,  its  justification 
and  necessity  in  the  following  language : 

If  two  laws  conflict  with  each  other,  the  courts  decide  upon 
the  operation  of  each.  So  if  a  law  be  in  opposition  to  the 
Constitution ;  if  both  the  law  and  the  Constitution  apply  to 
a  particular  case  so  that  the  court  must  either  decide  that  case 
conformably  to  the  law,  disregarding  the  Constitution;  or  con¬ 
formably  to  the  Constitution  disregarding  the  law ;  the  court  must 
determine  which  of  these  conflicting  rules  governs  the  case. 
This  is  of  the  very  essence  of  judicial  duty.  If  then  the  courts 
are  to  regard  the  Constitution,  and  the  Constitution  is  superior 
to  any  ordinary  act  of  the  legislature,  the  Constitution  and 
not  such  ordinary  act  must  govern  the  case  to  which  they  both 
apply. 

Those  then  who  controvert  the  principle  that  the  Constitution 
is  to  be  considered,  in  court,  as  a  paramount  law,  are  reduced 
to  the  necessity  of  maintaining  that  courts  must  close  their 
eyes  on  the  Constitution  and  see  only  the  law.  This  doctrine 
would  subvert  the  very  foundation  of  all  written  constitutions. 
It  would  declare  that  an  act  which,  according  to  the  principles 
and  theory  of  our  Government,  is  entirely  void,  is  yet,  in  prac¬ 
tice,  completely  obligatory.  It  would  declare  that  if  the  legis¬ 
lature  shall  do  what  is  expressly  forbidden,  such  act,  notwith¬ 
standing  the  express  prohibition,  is  in  reality  effectual.  It  would 
be  giving  to  the  legislature  a  practical  and  real  omnipotence, 
with  the  same  breath  which  professes  to  restrict  their  powers 
within  narrow  limits.  It  is  prescribing  limits  and  declaring 
those  limits  may  be  passed  at  pleasure. 

In  Vanhorn’s  Lessees  v.  Dorrance,  2  Dali.  304,  the 
court  said  on  this  subject: 
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But  in  the  United  States,  if  a  legislative  act  impugns  a  con¬ 
stitutional  principle,  the  former  must  give  way,  and  be  rejected 
on  the  score  of  repugnance.  In  such  case  it  will  be  the  duty 
of  the  Court  to  adhere  to  the  Constitution,  and  to  declare  the 
act  null  and  void.  The  Constitution  is  the  basis  of  legislative 
authority ;  it  lies  at  the  foundation  of  all  law,  and  is  a  rule 
and  commission  by  which  both  legislators  and  judges  are  to 
proceed. 

Quotations  from  the  decisions  of  the  courts  and  from 
commentators  on  our  institutions  in  support  of  this 
power  are  many,  but  the  foregoing  are  deemed  sufficient. 
Its  exercise  by  the  courts  has  been  recognized  and  ac¬ 
quiesced  in  by  the  country  at  large,  and  is  now  disputed 
by  no  one. 

Its  existence  and  necessity  being  established  and  un¬ 
disputed,  it  follows  that  it  must  be  exercised  by  a  major¬ 
ity  of  the  court  unless  and  until  some  other  number  shall 
be  prescribed  in  and  by  the  same  source  and  authority 
from  which  the  power  is  derived,  namely,  the  Constitu¬ 
tion. 

The  present  critics  of  the  Supreme  Court  and  spon¬ 
sors  for  the  bills  aimed  at  curtailing  its  powers  in  de¬ 
claring  laws  unconstitutional,  constantly  refer  to  the  five 
to  four  decisions  of  the  court  as  one-man  decisions. 
Strictly,  they  are  not  such,  and  the  statement  is  dema¬ 
gogic  and  misleading.  A  bare  quorum  in  Congress  does 
business.  A  majority  of  one  in  a  quorum  settles  busi¬ 
ness  of  vast  importance.  The  President’s  veto  is  as  much 
a  one-man  decision.  How  do  Congress  and  the  court 
compare  in  learning,  knowledge,  detachment  of  judg¬ 
ment,  comprehensiveness  of  vision  with  regard  to  all  im¬ 
portant  issues?  Congress  is  a  maelstrom  of  politics.  In 
respect  to  level  of  intelligence,  to  fineness  of  conscience, 
ideals  of  service,  and  fidelity  to  duty,  its  grand  average 
is  distinctly  inferior  to  the  grand  average  of  the  court. 
It  is  an  historical  fact  that  the  people  as  a  rule  have 
placed  greater  confidence  in  the  court  than  in  Congress, 
and  the  people  have  been  right.  The  argument  that  such 
decisions  are  one-man  decisions  was  well  answered  by 
John  W.  McAnarney  in  the  Massachusetts  Constitutional 
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Convention  of  1917,  when  it  was  proposed  to  require  a 
two-thirds  vote  in  the  Supreme  Judicial  Court  to  declare 
a  statute  unconstitutional,  to  take  away  from  four  men 
of  seven  the  power  they  had  long  exercised.  He  said : 
“It  is  not  stating  it  correctly  to  say  that  it  is  a  decision 
of  one  man  that  declares  an  act  unconstitutional.  It  is 
not  the  decision  of  one  man ;  it  is  the  decision  of  one 
judge  and  three  other  judges.  It  is  the  decision  of  four 
men.”  Also:  “Stripped  of  all  verbiage,  this  amendment 
proposes  that  a  minority  of  two  may  prevent  the  court 
from  declaring  an  act  unconstitutional.”  In  the  Supreme 
Court  of  the  nation  the  point  is  the  same.  Five  men 
now  determine ;  under  seven  to  two  operation,  three  men 
of  nine  would  determine. 

Furthermore,  the  number  of  bare  majority  decisions 
has  not  been  great.  In  the  one  hundred  and  fifty  years 
of  our  history  the  average  has  been  one  act  of  Congress 
declared  unconstitutional  every  three  years,  and  of  the 
total  of  fifty  the  number  of  bare  majority  decisions  has 
been  a  little  over  half.  And  of  decisions  holding  acts 
of  state  legislatures  to  be  unconstitutional  the  total  has 
been  under  three  hundred,  which  is  surprisingly  small 
when  we  recall  that  the  number  of  state  lawmaking 
bodies  has  increased  from  thirteen  to  forty-eight  and  that 
their  output  is  enormous. 
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